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1 
JOINT APPENDIX 


[Filed in Open Court, August 20, 1956] ! 
UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term : 
Grand Jury Impanelled June 28, 1956, Sworn in on July 3, 1956 


The United States of America Criminal No. 844-56 


) Grand Jury No. 749-56 
) 750-56 
) H 
) 


Vv. 
Joseph F, Fenwick 


Oliver W. James, Jr. Vio. 18 U.S.C. 1708, 495 


The Grand Jury charges: : 

On or about February 29, 1956, within the District of Columbia, 
Joseph F. Fenwick and Oliver W. James, Jr. unlawfully had in their 
possession a check dated February 29, 1956, drawn on the Treasurer 
of the United States, in the amount of $94.20, payable to Mathis and 
Wilene Qualls, which had been stolen from an authorized depository 
of mail matter, the said Joseph F. Fenwick and Oliver W. James, Jr. 


knowing the same to have been stolen. 


SECOND COUNT: | 

On or about February 29, 1956, within the District of Columbia, 
Joseph F. Fenwick and Oliver W. James, Jr., for the purpose of ob- 
taining and receiving from the United States, and from its officers 
and agents, ninety-four dollars and twenty cents, falsely forged the 
endorsements "Mathis Qualls" and "Wilene Qualls" on the back of a 
paper writing in the form of a check drawn upon the Treasurer of the 
United States. Following is a photostatic copy of said check with the 
falsely forged endorsements on the back: : 








2 
Treasury (3-5-JEJ) Washington, D. C. 15-51 14, 055, 597 


Division of 000 

Disbursement TREASURER OF THE UNITED STATES Feb 29 1956 “ 

oo Pay $ * * * 94 dollars 20 cts $ * * * 94.20 

refund to the 

Order of A/3c Mathis & Wilene Qualls 94 20 . 

5811 Field Pl NE Apt 203 i 
Wash 19 DC R71597(56) 

[Stamped "Bank of Maryland, /s/ _ (Iegible) ‘ 

Mar 2, 1956"] Chief Disbursing Officer 
Know Your Endorser - Require Identification 300 


drawn for above object 
[back of check] 
Identification Procedure 
When cashing this check for the individual payee, you should re- 
quire full identification and endorsement in your presence, as claims 
against endorsers may otherwise result. 
The payee should endorse below in ink or indelible pencil. 
If the endorsement is made by mark (X) it must be witnessed by two a 
persons who can write, giving their places of residence in full. 
It is suggested that this check be promptly negotiated. 
(signed) MATHIS QUALLS ‘ 
(signed) WILENE QUALLS 


[Stamped "Pay to the Bank or Banker - prior endorsements guaranteed 
65-217, Bank of Maryland, Seat Pleasant, Md. - Mar 5 1956, 


15-6 received payment thru the Washington, D.C. clearing house 
or from the Treasurer of the U.S. prior endorsement guaranteed < 
Lincoln National Bank, Washington, D.C." ] ‘ 
[Stamped "District Line Liquor Store"'] ‘ 
a 

THIRD COUNT: i 
On or about February 29, 1956, within the District of Columbia, ‘ 
Joseph F. Fenwick and Oliver W. James, Jr., with intent to defraud + 


the United States, uttered and published as true and genuine to Irving 


Epstein the paper writing in the form of a check drawn upon the Treasurer 





3 ! 
of the United States, with certain falsely forged endorsements on the 
back thereof, which check is described and set out in the second count 
of this indictment, and is incorporated by reference into this count, 
then well knowing that the endorsements on the back thereof had been 
falsely made and forged. | 


FOURTH COUNT: | 
On or about March 31, 1956, within the District of Columbia, 

Joseph F. Fenwick and Oliver W. James, Jr. unlawfully had in their 

possession a check dated March 31, 1956, drawn on the Treasurer of 

the United States, in the amount of $120.00, payable to Alfonzo N. Pear- 

son, which had been stolen from an authorized depository of mail matter, 

the said Joseph F. Fenwick and Oliver W. James, J r. knowing the same 


to have been stolen. 


FIFTH COUNT: — 
On or about March 31, 1956, within the District of Columbia, 
Joseph F. Fenwick and Oliver W. James, Jr., for the purpose of ob- 
taining and receiving from the United States, and from its officers and 
agents, one hundred twenty dollars, falsely forged the endorsement 
"Alfonzo N. Pearson" on the back of a paper writing in the form of a 
check drawn upon the Treasurer of the United States. Following is a 
photostatic copy of said check with the falsely forged endorsement on 
the back: ! 
Treasury Washington, D.C. 15-51 —'77, 829, 533 


Division of “000° 

Disbursement TREASURER OF THE UNITED STATES Mar 31 1956 
128 

(SEAL) Pay $120. 00 | 


Subsist. Allow. to the 
Order Of AlfonzoN Pearson C-16 837 075 
4915 Jay St NE Apt 12 _ 
Washington : 
DC | 4 Apr 56 
[Stamped "Aug 21 195* *"] /e/ (Megible) paid 
Chief Disbursing Officer 
drawn for above object ! 


* * * ‘300 
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[back of check] 

Identification Procedure 

When cashing this check for the individual payee, you should re- 
quire full identification and endorsement in your presence, as claims 
against endorsers may otherwise result. 

The payee should endorse below in ink or indelible pencil. 

If the endorsement is made by mark (X) it must be witnessed by 
two persons who can write, giving their places of residence in full. 

It is suggested that this check be promptly negotiated. 


(signed) ALFONZO N. PERSON 
4915 Jay St., N.E. 


(Illegible #954711) 
[Stamped "Riggs National Bank, April 4, 1956 * * *"] 


SIXTH COUNT: 

On or about March 31, 1956, within the District of Columbia, 
Joseph F. Fenwick and Oliver W. James, Jr., with intent to defraud the 
United States, uttered and published as true and genuine to Solomon 
Maltz the paper writing in the form of a check drawn upon the Treasurer 
of the United States, with a certain falsely forged endorsement on the 
back thereof, which check is described and set out in the fifth count of 
this indictment, and is incorporated by reference into this count, then 
well knowing that the endorsement on the back thereof had been falsely 
made and forged. 


/s/ OLIVER GASCH 


Attorney of the United States in and for 
the District of Columbia 


A TRUE BILL: 
/s/ (Wegible) 
Foreman. 








[Filed Mar. 29, 1957] 
JUDGMENT AND COMMITMENT — 

On this 29th day of March, 1957 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Charles F. 
O'Neall, Esquire. | 

It Is Adjudged that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Violation of Sec- 
tions 1708 and 495, Title 18, United States Code as charged, and the 
court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, 2 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for im- 
prisonment for a period of Twenty (20) months to Five (5) years on 
each of Counts 1 and 4 to run concurrently by the counts and concur- 
rently with the sentence imposed on March 7, 1957 in Criminal Case 
No. 846-56 and to take effect at the expiration of the sentence imposed 


in New York; Forty (40) months to Ten (10) years on each of counts 2, 


3, 5 and 6 to run concurrently by the counts and concurrently with the 
sentence imposed in Criminal Case No. 846-56 and to take effect at 
the expiration of the sentence imposed on Counts 1 and 4. 

It Is Ordered that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/3/ BEN MOORE 
United States District Judge. 











[Filed Mar. 29, 1957] 

On this 29th day of March, 1957, came the attorney of the United 
States the defendant in Proper Person and by counsel Charles F. 
O'Neall, Esquire; whereupon the defendants motion to vacate verdict 
coming on to be heard, after argument, is by the Court denied. 

By direction of 


Ben Moore 
Presiding Judge 
Criminal Court #6 


[Filed June 6, 1957] 
NOTICE OF APPEAL 
Name and address of appellant - Joseph F. Fenwick, presently 
in the D.C. Jail. 
Name and address of appellant's attorney - Charles F. O'Neall, 
1625 K Street, N.W., appointed by this Court for proceedings in this court. 
Offense - Violation of 18 USC 1708, 495. 
Concise statement of judgment or order, giving date, and any sen- 
tence - Judgment of Guilty entered 29 March 1957; sentenced for a period 


of twenty months to five years on counts 1 and 4 said sentences to run 





concurrently with the counts and concurrently with the sentence imposed 
on 7 March 1957 in Criminal Action No. 846-56 and to take effect on ex- 
piration of the sentence imposed in New York; forty months to ten years 
on each of counts 2, 3, 5, and 6; said sentence by the counts to run con- 
currently with the sentence imposed in Criminal No. 846-56 and to take 
effect at expiration of the sentence imposed on counts 1 and 4. 

Name of institution where now confined, if not on bail - D.C. Jail. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 


stated judgment. 
6 June 1957 /s/ Joseph F. Fenwick, Appellant 


Date By /s/ Charles F. O'Neall, Attorney for 
Joseph F. Fenwick 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, Dc. 
, Monday, March 4, 1957 
a The above-entitled cause came on for trial before Honorable 
Ben Moore, United States District Judge anda Jury, at 10 o'clock a. m. 
: APPEARANCES: ! 
On behalf of the United States: | 
Victor Caputy, Assistant United States Attorney. 
On behalf of the Defendant: | 
Charles F. O'Neall, Esquire. | 
ae aaa 3 | 
2 THE DEPUTY CLERK: United States of America versus Joseph 
F. Fenwick. 
’ MR. CAPUTY: Ready for the Government. 
MR. O'NEALL: Ready for the Defendant. | 
THE COURT: Mr. Caputy, which case did you| want to proceed 
with? : 
MR. CAPUTY: We will proceed, if your Honor please, on 844-56. 
That is the case involving six counts. 
THE COURT: Against Joseph F. Fenwick and = W. James, 
Jr. 3 
* MR, CAPUTY: Oliver W. James has been disposed of. 
THE COURT: All right. 
- MR. CAPUTY: And we are proceeding only agains Joseph F. 





Fenwick. | 
THE COURT: Joseph F. Fenwick. All right. | 
* € * * : es x 


3 OPENING STATEMENT ON BEHALF ll THE UNITED 
STATES | 








By Mr. Victor Caputy 
> é MR. CAPUTY: If your Honor please, and menibers of the jury. 
. Specifically, the Grand Jury charges that on or about February 29, 1956, 
within the District of Columbia, Joseph F. Fenwick and Oliver W. 
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a 





8 
James Jr., unlawfully had in their possession the check dated February 
29, 1956, drawn on the Treasury of the United States in the sum of 
$94.20, payable to Mathis and Wilene Qualls, which had been stolen 
from an authorized repository of the mail, the said Joseph F. Fenwick 
and Oliver James Jr. knowing the same to have been stolen. 

And the second count of the indictment charges that both of these 
defendants forged the name or caused to be forged the name of Mathis 
Qualis and Wilene Qualls on the back of the check which was referred 
to in the first count of the indictment. 

And the third count of the indictment charges that the defendants 
then uttered the check at the District Line Liquor Store to Mr. Epstein. 

The fourth count of the indictment charges that on or about March 
31, 1956, within the District of Columbia, Joseph F. Fenwick and Oliver 
W. James Jr. unlawfully had in their possession a check dated March 
31, 1956, drawn on the Treasury of the United States, in the amount of 
$120.00 payable to Alfonzo N. Pearson, which had been stolen from an 
authorized repository of the mail, both Fenwick and Oliver James know- 
ing that the same had been stolen. 

The fifth count of the indictment charges that both of these defen- 
dants then forged this check named in the fourth count of the indictment. 

And the sixth count of the indictment charges that they had uttered 
this check on or about March 31 at 701 H Street, Northeast, in the Dis- 
trict of Columbia, at a men's store to one Solomon Maltz. 

Now, in support of this indictment we shall present Mr. Mathis 
Qualls who will tell you that he and his wife filed an income tax return 
and that they expected a tax refund; that they were living at 5811 Field 
Place, Northeast, at an apartment; that they never got that check; that 
it came to their knowledge then that the check had been mailed and that 
it was stolen. 

He will testify that he did not give anyone permission to sign his 
name on the back of the check and I believe he will also tell you that his 
wife, who is now in the hospital, authorized no one. 

Then we shall present Doris Elaine Johnson who will tell you that 
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she knows the defendant Fenwick; that on or about March 1, 1956, she 
was in the company of the defendant Fenwick, and also Oliver W. James 
about whom we are not concerned now in these six counts of the indict- 
ment, and that matter having been disposed of. She will tell you that 
the defendant Fenwick had in his possession this check payable to Mathis 

and Wilene Qualls; that he had given it to her for the purpose of 
having it cashed. I believe it was at her home that he had given it to 
her. That he also gave her some identification which bore the name of 
Wilene Qualls. Then, in the company of Oliver W. James, she, with 
Fenwick, went to the District Line Liquor Store, and that the automobile 
was parked out in front of this liquor store and Fenwick was in the car; 
that she and Oliver James went into the liquor store, she placed the 
endorsement of Wilene Qualls on the check, and Oliver W. James placed 
the endorsement of Mathis Qualls on the check; they had bought some 
merchandise in that liquor store; that she got the change and came out 
and then had given the remainder of the money to Fenwick and Fenwick 
in turn had given her about nine dollars, I believe. And she will also 
testify that Fenwick had given James some of the proceeds of that check. 

We will show that it is a Treasury check drawn Gn the Treasury of 
the United States, and that the payees of the check did not give either 
one of them permission to cash this check or to endorse their names 
thereon. : 

Then we shall present Alfonzo Pearson who will tell you that he 
was living on Jay Street, that he was going to school and was drawing 
the subsistence allowance; that he did not get his check, and that it was 
due about a certain time every month. He discovered that the mail box 
in the apartment building where he had been living had been broken into. 

And his testimony also will be that he did not give anyone permis- 
sion to cash this check. | 

Now, in support of this offense, that is the offenses of the fourth, 
fifth and sixth counts, we shall present one Kay Glenn who will testify 
that she was in the company of Fenwick and Oliver James, and that she 
had seen this check payable to Alfonzo Pearson, and that she, with the 
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other two, Fenwick and Oliver James, had gone to a men's clothing 
store, I believe in the 700 block of H Street, Northeast, and her testi- 
mony will be that Oliver James had gone in and cashed the check and came 
out and gave the proceeds of the check to the defendant Fenwick. 

Now, if we can show that those are the facts and that they took 
place in the District of Columbia, at the proper time I will ask you for 
a verdict in accordance with this evidence. 

MR. O'NEALL: The defense will reserve its opening statement, 
your Honor. 

THE COURT: All right. 

EVIDENCE ON BEHALF OF THE UNITED STATES 

MR. O'NEALL: May we approach your Honor? 

THE COURT: Yes, sir. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

MR, O'NEALL: Your Honor, Iam court-appointed counsel in this 
case. I say that only to explain why I now make this request: My client 
in this litigation objects to having these two separate incidents tried at 
the same time. He says this is not one indictment, but is two indict- 
ments. 

I explained to him that in my understanding of the law you may put 
what you want in an indictment, and you can have, if necessary, 3-thousand 
counts. There seems to be some attitude on the part of defendants who 
have court-appointed attorneys that they are free at any moment to over- 
ride the advice given to them by their court-appointed lawyers. 

I don't say that to make myself look good or bad. It might on the 
record make me look bad. Iam not concerned with that. Iam trying 
to explain to the Court, though, why I do make at this time, strictly at 
the behest of my client's request, the request for severance of these 
two incidents. 

THE COURT: Unless he can show some prejudice I will overrule 
your motion. Is there anything that he alleges which would be prejudicial 
to him in trying them together? 
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MR. O'NEALL: The cumulative effect is the only incident or 

reason I can think of. His proposition is, of course, that it makes 
him look bad to have it all tried at once. : 

MR. CAPUTY: I would like to invite your Honor's attention to our 
Court of Appeals, where this matter has been decided in the case of 
Dunnoway, wherein, in the same indictment, several housebreakings 
and larcenies were charged in the one indictment having taken place on 
other days, and our Court of Appeals said it is penisstly proper and 
can be joined in the same indictment. 

THE COURT: Yes. Of course, there can be special circumstances 
which would make it prejudicial, but, if it is just a matter of the number 
of counts and different offenses, I do not consider that prejudicial. Over- 
ruled. | 

(Counsel returned to the trial table. ) 


MATHIS QUALLS 
* * * 
DIRECT EXAMINATION 
BY MR. CAPUTY: 


* % * 


Are you related to Wilene Qualls? A. Yes, sir. 


Q 
Q. What is the relation, sir? A. Mywife. | 
* * * x : si + 


Q. Now, did you and your wife file an income tax return for the 
year 1955? A. We did. : 

* * * * 3 * * 

Q. And as a result of filing that return had = two expected a 
tax refund? A. We did. ! 

* * * * | * * 

Q. And where were you living at the time that you had filed this 
return? A. 5811 Field Place, Northeast, Washington, D.C. 


* * * * a * 


Q. Was that a house or an apartment that you were living in? 











OO 


12 

A. 5811 Field Place was an apartment. 

Q. Did you have a mail boxthere? A. We did. 

Q. And where would your mail be placed? A. In the mail 
box on the first floor. 

Q. Is that a box in the wall, sir? A. A box made in the wall. 

Q. Now, had you ever received this tax refund, sir? A. I 
haven't. 

MR. CAPUTY: May I have this marked as Government's Exhibit 
No. 1 for identification, which is a check drawn on the Treasury of the 
United States payable to Mathis and Wilene Qualls. 

(Government's Exhibit No. 1 for identification was so marked. ) 
12 BY MR. CAPUTY: 

Q. I show you, sir, what is now marked as Government's Exhibit 
No. 1 for identification, which is a check. Number 14,055,597, drawn 
on the Treasury of the United States under the symbol of 300, J. Can- 
non, the Disbursing Officer, payable to A/3c Mathis & Wilene Qualls, 
5811 Field Place, Northeast, Apartment 203, dated February 29, 1956. I 
ask you to look at that check, sir. Now, would you look at the reverse 





of that check, sir. Can you tell us whether you placed your endorse- 
mént on that check, sir? A. I did not. 

Q. Now, there is a signature of Wilene Qualls. Do you know your 
wife's handwriting? A. Yes, sir. 

Q. Is that your wife's handwriting on that check, sir? A. No, 
sir. 

Q. Now, did you give anyone permission to cash that check, sir? 
A. I did not. 

Q. To your knowledge did your wife give anyone permission to 
cash this check? A. Right. 

13 Q. Did she give anyone permission? A. No, sir. 

Q. Do you know anyone by the name of Oliver W. James? 
A. Ido not. 

Q. Do you know anyone by the name of Joseph Fenwick sir? 
A. Ido not. 
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Q. Now, do you know anyone by the name of Doris Elaine John- 
son, sir? A. I donot. 7 


Q. Now, can you tell us whether your wife gave any Doris Elaine 


Johnson permission to place your wife's endorsement on the back of 
that check, sir? <A. To the best of my knowledge I do not. 
* aK ae * ; & He 
Q. When that check was cashed did either Fenwick or James 
or Doris Elaine Johnson give you any of the proceeds of that check? 
A. No. | ! 
x * * 
14 IRVING I. EPSTEIN : 
was called as a witness for andonbehalf of the United States and, hav- 
ing been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 7 
BY MR, CAPUTY: 
Q. Will you state your name and business and occupation, sir. 
A. IrvingI. Epstein. Iam co-owner of the District Line Liquor Store, 
405 61st Street, Northeast. 
Q. Is that in Washington, D.C.? A. Washington, D.C. 
Q. Were you co-owner of that store in February and March of 
1956? A. Yes, sir. ; 
Q. I show you, sir, what has been marked as Government's Exhi- 
bit No. 1 for identification, which is a check drawn on the Treasury 
of the United States payable to Mathis and Wilene Qualts, and I ask you 
if you can identify that check? A. Yes, sir. 
Q. Would you look at the reverse side and tell us how do you 
identify it, sir? A. Well, it is our stamp on it and the signature on 
it beneath is my brother's signature. 
Q. Did you receive that in the store, sir? A. ‘Yes, I did. 
Q. You personally? A. Yes. : 
Q. Do you recall the circumstances under which A you received it? 
A. Yes. : 
Q. Will you tell the Court and jury about it? A. I don't 
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remember the exact date that it happened. 

Q. Well, did you deposit that check? A. Yes. 

Q. And is your bank's name on the reverse side of that check? 
A. Yes. 

Q. And is there a date on it stamped by the bank? A. Yes. 

16 That is what I thought you wanted to know, the exact date. March 
the 5th. I accepted this check around March the First, Iimagine. It 
only took a matter of four or five days until I knew about it. 

Q. Now tell us about the circumstances of the utterance of that 
check. A. I had been cashing checks for Qualls for, oh, about a 
year and a half, for Mrs. Qualls. She had received an allotment check 
every month from the Government -- her husband was in the service -- 
and the name of Qualls was not a common name and when this gentleman 
brought this check in to me, brought it with "Qualls", I asked him, 

I said, ''Are you related to the other Qualls?" but I couldn't remember 
the Qualls' first name. Mathis, I know now, because I have it in front 

of me. I couldn't remember his first name. I had never seen him; I had 
seen his wife. So he says, "No," he is not related but he knew that there 
was a Qualls in the vicinity. 

Q. Now, was there a lady with him at the time of that check? 

A. Yes, alady was with him, and he had proper credentials. 

Q. Can you recall what kind of an identification was used? 

Lt A. I think he had a permit and he had an Army discharge paper 
on him, and he had -- 

Q. In whose name? A. In the name of Qualls. We are very 
particular with checks. 

Q. Now, did the lady have any identification? A. No, she 
didn't -- she had, yes, I beg your pardon; she had a sort of a -- some 
kind of a work permit that was taken out. I didn't pay too much atten- 
tion to her. 

Q. Was it a Social Security card? <A. I don't think so. It was 
something with a work permit of some sort. 

Q. Well, you cashed that check, sir? A. I did. 
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* * * * | * * 

Q. Was that dishonored? A. This? | 

Q. Yes. A. Well, that's how I -- I stopped payment on it. 

MR. CAPUTY: You may examine. 

CROSS EXAMINATION 
BY MR. O'NEALL: | 

Q. Mr. Epstein, in your testimony you spoke about a man who 
came in and presented himself as a Mr. Qualls. Can you tell us who 
that man was? A. Yes. That is the gentleman right there. 

Q. This man here? A. Right there, yes. 

MR. O'NEALL: May we approach the bench a moment, your 
Honor? , 
THE COURT: AU right. | 
(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

MR. O'NEALL: It looks to me, your Honor, as if we have a 
rather serious case of something here, because the prosecuting attorney 
offered to prove in his opening statement that this man sat out in the 
car and that the evidence would show that James and this girl went in 
and cashed the check. Now, we can't have this thing both ways. He is 

either in the car or not, or this man did goin. 

MR. CAPUTY: That is something for him to discuss with the jury. 

MR, O'NEALL: I beg your pardon: it is not, your Honor. 

THE COURT: Why not? | 

MR. O'NEALL: It is up to the prosecuting attorney to present 
witnesses who are going to tell the same case he tells the jury they are 
going to tell. ! 

MR, CAPUTY: He can argue that. If there is any discrepancy, 
he can argue it with the jury. 7 

MR. O'NEALL: That is not a discrepancy. | 

THE COURT: It may be that this witness is mistaken. 

MR. O'NEALL: Yes, I know, your Honor, but I mean that is a 
rather serious thing. If the Government wants to stipulate he is 





mistaken, that is all right. 
MR, CAPUTY: Iam willing to say that it was not Fenwick that 
cashed that check in the store. I stick by what I said in my opening 


statement. Iam going to take him on redirect. He is mistaken. 

MR. O'NEALL: You agree he is mistaken? 

MR. CAPUTY: He didn't go in the store. 

THE COURT: Very well. 

20 (Counsel returned to the trial table. ) 
BY MR. O'NEALL: 

Q. Mr. Epstein, would you concede the possibility of your being 
mistaken concerning the identity of the person who cashed the check? 
A. Well, if the District Attorney would show you the statement -- 

Q. I can't quite hear you. A. I say if the District Attorney 





would let you read the statement that I gave him, it would fit this gentle- 
man's description toa ''T''. Only four or five days had elapsed from 
the time that I cashed the check for this man until the time that I knew 
that it was a stolen check. I didn't have to wait four or five months 

or six months when I couldn't remember. I only had to remember three 
or four days. 

Q. Have you seen this Mr. Fenwick at any time since the -- 
when is the last time before today that you remember seeing Mr. Fen- 
wick? A. I haven't seen him. This is the first time I have seen him 
since. 

Q. Well, now, when I asked you if you could identify the person 
who came in there as Mr. Qualls, who cashed that check, I understood 
you to identify Mr. Fenwick here. A. Iam sorry, I didn't hear you 
say Qualls. I thought you said Fenwick. I know Mr. Qualls very well. 
He only lived two blocks from me. He came into my store regularly. 

21 Q. But the man who presented himself to you as a Mr. Qualls -- 
A. Yes. 

Q. -- at the time this check was given to you-- A. Yes. 

Q. -- Iasked you earlier to identify, if you knew who the person 
was who presented himself claiming to be Mr. Qualls. I understood 
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you to say, sir, that Mr. Fenwick was the person who presented him- 
self to you with that check and claimed to be a Mr. Qualls. A. Yes, 
that is true. | 
Q. My question to you now is do you admit the possibility of 
being mistaken? A. No, I do not. 
ae & K ax er * 
REDIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. You are mistaken about the defendant Fenwick coming into 
the store and cashing that check, aren't you? 2 


i 
| 


MR. O'NEALL: I object, your Honor. That is po by the 

prosecuting attorney. : 

THE COURT: I sustain the objection. Let me ak the witness: 
How do you remember that this is the man? : 

THE WITNESS: Well, your Honor, this is the first time that I 
have been bilked out of a check in such a smoothe, suave manner, as 
you would say. This man, it just rankled me that I could be taken in so 
bad. I have been in business all my life. I have been in business for 
myself for over 30 years, and it just happened that he cashed this check 
on a Thursday and the real Qualls came in two or three days later, and 
so many things transpired in a few days, I went to the Police and the 
check was stopped, and you know what I mean, I got the check back be- 
fore it even hit the Treasury. And the FBI men came to me right away, 
and the man's face was so vivid in my mind that I just couldn't forget 
him. | 

In fact, I knew him the minute he came. I described -- If the 
District Attorney will show you, I described him toa "Tr at that time, 
and I described the woman who was with him as Mrs. Qualls, and she 
is here, and a distinguishing circumstance about her, her earrings, I 
told him that, and everything that I told him was just the way it was. 

THE COURT: You see the defendant sitting there, don't you? 

THE WITNESS: Yes. 

THE COURT: And he is the one you are nee about that you are 








positive gave you the check? 
THE WITNESS: Yes. 
MR. CAPUTY: Let me ask you this question: 
BY MR. CAPUTY: 
Q. What was the description of the man that cashed the check, 
that is, the age and height and color that you gave? A. I said he was 


around five-foot two or three, I think. He was dark complected, and 
the girl was taller than he was. 

MR. CAPUTY: Would you stand up, sir. 

(The defendant Fenwick stood. ) 
BY MR. CAPUTY: 

Q. How tall would you say he is? A. I would say he is around -- 
I am five foot -- No, I would say he is around five-foot five or six. 

I am about five-foot eight. He is shorter thanIam. I thought at that 
time he was around five-foot two or three. 

Q. You say, sir, that you are not mistaken about this person? 

A. No. 

Q. Now, you remember talking to me in my office, to refresh 

your recollection. You talked to me when I first called you into 
my Office to talk about this case? A. Yes. 

Q. Now, at my office did you tell me, sir, that you could identify 
Fenwick or James? Which one did you say you could identify? A. 
Well, at that time -- 

MR. O'NEALL: I object to that question, your Honor. 

MR. CAPUTY: Iam -- 

MR, O'NEALL: May we approach the bench? 

THE COURT: You don't need to approach the bench. I sustain 
the objection. These are cross-examinations, and you can't cross- 
examine him. 

MR. CAPUTY: Iam just refreshing his recollection. 

THE WITNESS: Your Honor, mayI say this: At that time I didn't 
know the man's name who stole my check. You could say John Smith. 

I didn't know who the man's name was. 
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MR. CAPUTY: Well, I have no further questions. 
THE COURT: All right. : 
MR. O'NEALL: We have no further questions, your Honor. 
(The witness left the stand. ) | 
ae * * x * * 
DORIS ELAINE JOHNSON : 
was called as a witness for and on behalf of the United States and, 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION ) 
BY MR. CAPUTY: | 
Q. Will you state your fullname? A. Doris Elaine Johnson. 
Q. Where do you live? A. 300 - 54th Street, Northeast. 
Q. How oldare you? A. 17. . 
MR. O'NEALL: I can't hear that. 
MR, CAPUTY: Talk a little louder. 
THE WITNESS: Seventeen. 


* * * * ok * 


Q. Do you know one by the name of Oliver James? A. Yes, 


I do. : 
Q. Do you know one by the name of Fenwick? ‘A. Yes. 
Q. Now, do you see Fenwick here in the courtroom? A. Yes. 
Q. Would you point him out? A. The defendant (pointing). 
* * * * ok * 


MR. CAPUTY: May the record show, if your Honor please, that 
the witness has pointed out the defendant Fenwick? 

THE COURT: It is the colored man sitting at the table; is that 
right? | 

THE WITNESS: Yes. 

THE COURT: All right. 

BY MR, CAPUTY: : 

Q. How long have you known him? A. About 7 or 8 years. 

Q. And how long had you known Oliver James? . A. About a 
year. | 
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Q. I show you what has been marked as Government's Exhibit 
No. 1 for identification, which is a check payable to Mathis and Wilene 
Qualls, and ask you if you can identify that check? A. Yes. 

27 Q. And how do you identify that check? A. By my handwriting. 

Q. And where is your handwriting on the check? A. Itis on 
the back of the check. 

Q. And what writing did you place on the back of the check? 

A. "Mrs. Wilene Qualls." 

Q. Now, when was it that you first saw Government's Exhibit 
No. 1 for identification, this check? A. February the lst. 

MR, O'NEALL: I can't hear that. 

THE COURT: She said February the Ist. But talk loud enough 
that those gentlemen can hear you. They must all hear you and also 
the ladies and gentlemen of the jury. 

BY MR. CAPUTY: 

Q. Now, do you mean February the 1st or March the Ist? 
A. March the Ist. 

Q. And where were you when you first saw this check? A. I 
was at my home. 

Q. And tell us the circumstances about seeing this check. A. 
Well, Iwas home one day and Fred and Oliver James came to my house, 

28 and so I went down to see what he wanted. 

Q. Talk a little louder, please. 

THE COURT: Whom do you mean by "Fred"? 

THE WITNESS: Joseph Fenwick. And so he asked me did I 
want to make some money, sol said -- 

BY MR, CAPUTY: 

Q. Who asked you that? 

MR. O'NEALL: Your Honor, I still can't hear this witness. 

THE COURT: No, I can't either. You must talk louder, Doris. 
Go ahead. 

THE WITNESS: So Joseph asked me did I want to make some 
money, soI said yes. And so he asked me would I cash the check, and 
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so I said yes. And so he gave me a Social Security card with "Mrs. 
Wilene Qualls" on it. 
BY MR. CAPUTY: 

Q. Who gave youthat? A. Fred. Joseph Fenwick. 

Q. And that is this defendant here? A. Yes. . 

Q. And then what did you do? A. And so Fred, I, and Oliver 
James went to the liquor store at 61st and -- 

29 MR. O'NEALL: I can't hear that your Honor. 

BY MR, CAPUTY: 

Q. Will you talk loud so I can hear you back here? A. And so 
Joseph, Oliver, and I went to the liquor store. So Oliver James and I 
went in and cashed the check. : 

Q. Where was the defendant Fenwick at the time you went in the 
liquor store? A. Fenwick was in the car waiting. ) 

Q. And where was the car? A. It was parked in front of the 
liquor store. : 

Q. Now, you and Oliver James went into the store? A. Yes. 

Q. Now, in the store did you place Wilene Qualls name on that 
check? A. Yes. 

Q. Now, did you see Mathis Qualis' name baa placed on that 
check? A. Yes. 

Q. And who placed Mathis Qualls' name on the check? A. Oliver 
James. 

Q. And who cashed this check? A. I did. | 

Q. Who received the money from this check? A. I received 
the money from the check. 

30 Q. Now, will you tell us what you did after you received the 
money from this check, Government's Exhibit No. 1 for identification? 
A. Oliver James ordered some liquor and I got the remainings from 
the check. So Oliver James and I came out of the store and got in the 
car and I gave the balance of the money to Fred -- Joseph. 

Q. Towhom? A. To Joseph Fenwick. | 

Q. Did you receive any money? A. Yes. 
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Q. How much? A. It was nine dollars. 

Q. Did Oliver James receive any money from Fenwick? A. Not 
in my presence. 

* * cs * % x 

Q. Were you ever given permission to cash this check by anyone 

31 named Wilene Qualis? A. No. 
* * * * * * 
CROSS- EXAMINATION 
BY MR. O'NEALL: 

Q. Referring to Government's Exhibit No. 1 for identification, 
with respect to which you have testified, Iask you as to your endorse- 
ment on the back of this check, according to your testimony, which is it, 
the first or the second? A. I think it is the first. Iam not sure. 

Q. It is the first endorsement? A. Yes. 

Q. Now, does that signature in any way approximate the signature 
of the real Wilene Qualls? 

THE COURT: She has not said that she knows that signature. 

BY MR. O'NEALL: 
Do you know whether it does? A. Yes. 
Pardon me? A. Yes. 
Does it or doesn't it? A. It does. 
. Itdoes? A. Yes. 
32 THE COURT: I don't think the witness knows what you are trying 


to find out. Did you say you did not know this woman whose name you 
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signed? 

THE WITNESS: No, I do not know her. 

THE COURT: Did you ever see her signature? 

THE WITNESS: No. 

MR. CAPUTY: Well, she couldn't answer that, then, your Honor, 
on that basis. 

THE COURT: No. 

MR. O'NEALL: Well, that’s true, your Honor, she couldn't, 
but the record shows she did. 
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x * * * * * 

33 THE COURT: Does this man Oliver James, that you told about, 
look like Joseph Fenwick at all? 

THE WITNESS: No. 

THE COURT: You mean to say he is entirely a different looking 
man? 

THE WITNESS: Yes. 

* * * * 3 * 

Q. Directing your attention to the time of February or March, or 
January -- February -- or March, 1956 -- Now, that is last year; where, 
in the District of Columbia, was Mr. Fenwick living? A. On Hayes 
Street. 

Q. What? <A. Hayes Street. 

34 Q. Did you frequent that place where he lived? A. Yes. 

Q. Did there come a time when you were asked to leave that 
vicinity? A. Yes, it was. | 

Q. Who asked you to leave? A. Joseph's father. 

Q. Anybody else ask you to leave? A. No. : 

Q. Did a time come when police officers came to see to it that 
you did leave? A. Yes. ; 

Q. And what did you mean when you said thats no one else saw to 
it that you left or asked you to leave there? A. Well, it was one Sun- 
day when I was still there -- | 

Q. Ican't hear you. A. It was one Sunday when I was still at 
Joseph's house, and so his father called the police, and the police came 
and got me and took me down to the precinct and then they brought me 
home. ! 

Q. Now, did that incident happen before or after the time you 
claim you saw Government's Exhibit No. 1? A. I am not for sure, 
but I think it was after. : 

Q. Are you sure when you saw Government's Exhibit No. 1? 

35 A. Yes. 
Q. When was that for the first time that you saw it? A. Iwas 
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in front of my house when I saw the check. 
Q. Pardon? A. Iwas in front of my house. 
Q. Isay when? A. It was February the 29th. 
Q. On February 29 you saw that check? A. Yes. 
Q. Now, are you certain of that statement? <A. Yes. 
Q. Is there any possibility that you could be mistaken about that 
statement? A. I don't think so. 
* * * * x x 
MR. CAPUTY: At this time I would like to offer Government's 
Exhibit No. 1 for identification, into evidence as Government's Exhibit 
Ie 
THE COURT: It is admitted. 
(Government's Exhibit No. 1 for identification, was re- 
ceived in evidence. ) 
* ae * * * * 
36 ALFONZO N. PEARSON 
was called as a witness for and on behalf of the United States and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name, sir? A. Alfonzo N. Pearson. 
Q. Where do you live, Mr. Pearson? A. Right now I live at 
510 Atlantic Street, Southeast. 
Q. Where were you living in March of 1956? A. 4915 Jay Street, 
Northeast. 
Q. And how long had you been living there? A. I had been liv- 
ing there for approximately 18 months. 
Q. Now, do you work or goto school? A. I go to school. 
MR. O'NEALL: A little louder, please. 
37 THE WITNESS: I go to school. 
BY MR. CAPUTY: 
Q. In going to school, do you go to school under the G.I. Bill? 
A. Under the G.I. Bill. 
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Q. And in going to school do you receive a subsistence allowance? 
A. Ido. : 
Q. And when would you receive that subsistence allowance? 
A. The check would come on the last or the first of the month; it 
varies. : 
Q. Did you get a subsistence allowance in February of 1956, and 
in January? A. I did. 
Q. Did you get one for March of 1956? A. I did not receive 
that one. ! 
MR. CAPUTY: MayI have this marked as Government's Exhibit 
No. 2 for identification, if your Honor please? | 
(Government's Exhibit No. 2 was marked for identification. ) 
BY MR. CAPUTY: | 
Q. I show you what has been marked as Government's Exhibit No. 
2 for identification, which is a check drawn on the Treasury of the United 
States, Number 77,829,533, payable to one Alfonzo N. Pearson, and I 
38 ask you, sir, if you had ever received that check? A. I had not 
received this check. | 
Q. Would you look at the reverse side of that check and see if 
there is an endorsement onit, sir? A. There is an endorsement on the 
reverse side. : 
Q. And what is the endorsement onit? A. The endorsement is 
Alfonzo N, Pearson. | 
Q. Is that your writing, sir? <A. This is not my writing. 
Q. Did you place that writing on there? A. I did not place that 
writing on there. : 
Q. Did you give anyone permission to place your name as an en- 
dorsement on that check? A. I did not. 
Q. Do you know anyone by the name of Oliver James, sir? A. 
I do not. 
Q. Do you know anyone by the name of Fenwick, sir? A. Ido 
not. | 
Q. Did you receive any of the proceeds of that check after it had 
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been cashed, sir? <A. No, I did not. 
Q. And Jay Street is in the District of Columbia? A. It is. 
39 MR. CAPUTY: You may examine. 
MR, O'NEALL: No questions, your Honor. 
THE COURT: That is all. 
(The witness left the stand. ) 
MR. CAPUTY: Call Kay Glenn. 
Thereupon 
KAY FRANCES GLENN 
was called as a witness for and on behalf of the United States and, hav- 
ing been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name. A. Kay Frances Glenn. 
Q. Where do youlive? A. 1444 Oak Street, Northwest. 
Q. Do you know one by the name of Joseph F. Fenwick, Miss 
Glenn? A. Yes. 
Q. How long had you known him? A. About ten months. 


Q. Now, had you gone out with him socially? <A. Yes. 
Q. Were you his lady friend or did you go out on dates with him? 
40 A. Yes. 
Q. Do you know one by the name of Oliver James? A. Yes, I 
do. 


Q. I show you what has been marked as Government's Exhibit No. 
1 -- strike that, please. Do you see Fenwick here in the courtroom? 
A. Yes, I do. 

Q. Would you point him out? A. (The witness pointed. ) 

Q. Which one? A. That fellow with the gray suit on. 

Q. White or colored person? A. Colored. 

MR, CAPUTY: May the record show, if your Honor please, that 
the witness has identified the defendant Fenwick? 

THE COURT: All right. 

BY MR. CAPUTY: 
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Q. Now showing you Government's Exhibit No. 1 for identifica- 
tion, which is a check payable to Alfonzo N. Pearson, | would you look 
at that? Can you identify it, or have you ever seen that check before? 
A. Yes, I have. | 

Q. And where and when was it? A. Around .o the First. 

Q. When? A. Around April the First. | 

Q. And where was it that you saw it? A. Well, it was on 48th 
Street, Northeast. ! 

Q. And who had that check at the time that ae had seen it? 
A. Joseph Fenwick. 

Q. That is the defendant in this case? A. Yes, it is. 

Q. Now, can you tell us what happened after you had seen that 
check in the possession of Joseph Fenwick? A. Well, Oliver James, 


him, and myself, went to a clothing store. 


Q. Where? A. Mount Pleasant -- Iam not too positive where 


the store is. 

Q. Could it have been on H Street? Was ita men's clothing store? 
A. Yes, it was. 

MR. O'NEALL: Your Honor, may we approach the bench a moment? 

THE COURT: All right. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

MR. O'NEALL: The objection that I would like to make at this 
time relates to a rather irritating thing in a way. This witness is 
particularly doubtful about this, and I would appreciate the District 
Attorney -- : 

MR. CAPUTY: Make your objections to his Honor, and don't make 
them to me. ? 

MR, O'NEALL: I make that as a motion, and I se the Court to 
bear in mind that we do not want any suggestions made on that. I don't 
like to stand up and make objections every time a —_— is asked 
"Could it have been on H Street?" 

MR. CAPUTY: That is a proper question under the rules of 
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evidence, if your Honor please. 

MR. O'NEALL: It is not a proper question, and I object on the 
ground, and I state here the basis so it may be understood why. This 
witness does not know where it was. 

THE COURT: I don't think it is a proper question. Of course, it 
is sometimes very difficult to avoid some partially leading questions, 
and, if a leading question is asked, you shall just object to it, -- 

MR. O'NEALL: The damage is usually done by that time. 

THE COURT: And then I will rule on it. 

43 I don't think it is a proper question. It is a leading question. If 
she does not know or remember the street, then she should say so with- 
out any prompting. 

MR, O'NEALL: Thank you, your Honor. 

(Counsel returned to the trial table. ) 
BY MR, CAPUTY: 

Q. Did you go with Oliver James and Fenwick to this men's 
clothing store? A. Yes. 

Q. Tellus about that. A. Well, when Oliver James went into 
the store Fenwick and I stayed out in the car. When we came out, he 
gave the money to Fenwick and the trousers and the two shirts. 

Q. Who gave the money to Fenwick? A. Oliver James. 

Q. And what else did he give him? A. A pair of pants and two 
shirts. 

MR. CAPUTY: That is all I have. 

CROSS- EXAMINATION 
BY MR. O'NEALL: 

* * * * * * 

44 Q. Did I understand you to say that you remembered the place where 
you first saw this exhibit? A. Yes. 

Q. Where was it? A. At 48th and Deane Avenue. 

Q. What were you doing at that place? A. Well, Fenwick and 
I was trying to get the check cashed. 

Q. Trying to what? A. He was trying to get someone to cash 
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the check, and that's when we ran into Oliver James there. 

Q. What were you doing there? A. Well, I was with him. 

Q. What were you doing there? A. What was Idoing? I 
wasn't doing anything. I was just there. ! 

Q. Did atime come when you and Mr. 3 ceased to go 
together? <A. Yes. ! 

Q. About when was that? A. That evening, I p RSE 

* * * * * * 

45 Q. Why did you separate or stop going together? A. Well, be- 
cause I got tired of him beating on me, for one reason. 

* * * * : * * 

THE COURT: Tell what threats he made and why he was making 
them, if you know. 

THE WITNESS: Because I wouldn't do what = wanted me to do. 

BY MR. O'NEALL: | 

a * *x so * * 

47 Q. Did you and Mr. Fenwick ever plan to get married? A. Yes. 

Q. When was that? A. Around May. | 

Q. Pardon? <A. Around May. I don't know the exact dates or 
anything. | 

Q. Was that before or after you saw Government's Exhibit No. 2 
for identification? A. That was afterwards. ! 

Q. After? A. Yes. ! 

Q. What did you mean when you said that you stopped going with 
him the day the check was cashed? A. Well, I had told him, but still 
he kept coming around and calling and everything, and I just didn't re- 
fuse any more, I just went out with him, kept going out with him. 

Q. So you did continue to go out with him after the date this 
Government's Exhibit No. 2 for identification was cashed? A. Yes. 

Q. Now, would you tell me now what you meant when you said that 

48 you stopped going with him on that date? A. Well, I told him 
I was through with him, that same day, and he said "Why?" He asked 
me why, and I told him I couldn't tolerate any more of what he was doing. 
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MR, CAPUTY: I didn't hear that. Would you keep your voice up, 
please? You told him what? 

THE WITNESS: I told him I just couldn't stand any more of what 
he was doing. 

BY MR. O'NEALL: 

Q. And what was that? A. Well, these checks, and this fighting 
all the time. 

Q. What was that first word? A. Checks; these checks. 

Q. This check? A. Yes. 

* * * * xe * 

52 REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Now, you stated in answer to counsel's question that he 
threatened you and that he beat you, and that you broke away from 
him because of the threats, beating, and these checks. What do you 
mean by that -- "These checks"? What do you mean by "these checks"? 
A. Well, there was others. 

Q. Beg pardon? A. I say there was others I seen him with. 

* * * x * * 

MR. CAPUTY: I would like to offer Government's Exhibit No. 2 
for identification into evidence as Government's Exhibit 2, if your Honor 
please. 

THE COURT: Admitted. 

(Government's Exhibit No. 2 for identification, was received 
in evidence. ) 

x x * * cd  d 

53 MR. CAPUTY: We rest, your Honor. The Government rests. 

MR. O'NEALL: May we approach the bench? 

THE COURT: Yes. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

MR. O'NEALL: The Government rests its case, and the defense 
at this time moves for an instructed verdict of acquittal on the grounds, 
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first of all, that the Government has failed of course to prove the sub- 
stance of its case. He has failed to show that this defendant, beyond a 
reasonable doubt -- no one could, on the present evidence, find beyond 
a reasonable doubt -- that this defendant is guilty of these crimes and the 
charges which he is confronted by this indictment. | 

The indictment is in six counts, and it alleges that he was guilty 

54 of, first of all, stealing these checks. There has not been any 
evidence to show that he stole the checks. There has been no evidence 
to show that he knew that they were stolen. There has been no evidence 
to show that he participated in their theft. The evidence has been given 
to show that he cashed one of the checks and the Government itself con- 
cedes that that evidence is erroneous. | 

The evidence further shows that the first female witness was re- 
moved from the area where the defendant lives, by police intervention. 
To a degree, that is only a question of how much of her testimony you 
are going to believe, but, to another extent, it goes beyond that; it 
reaches an area, I think, where this Court can properly say that reason- 
able people simply cannot believe the testimony that has been given in 
this case and still respect the spirit as well as the language and command 
of the law, which is that no man shall be convicted unless his guilt is 
proved beyond a reasonable doubt. 

I think that the entire case against Fenwick simply has failed to be 
presented, and for those reasons we respectfully move the Court for a 
directed verdict of acquittal. : 

THE COURT: The evidence is, of course, very meager but there 

a}) is the evidence of Doris Johnson in the first instance, and Kay 
Glenn in the second instance, that these persons were accomplices, and, 
of course, the jury should be instructed that their testimony should be 
received with caution, but I believe it is the rule, contrary to that in 
some states, that the defendant may be convicted on the uncorroborated 
testimony of an accomplice if the jury believed that testimony. 

MR. CAPUTY: It is the ruling in this jurisdiction too. 

MR. O'NEALL: I understand that is the rule. _ 
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THE COURT: That is what we have here, is the uncorroborated 
testimony of a single accomplice in each case. 

MR. CAPUTY: Now, as to the first and fourth counts, we don't 
have to show that he stole it. All that the indictment charges is that 
he had in his possession knowing it was stolen. 

THE COURT: Yes, knowing it was stolen. Well, I think that is 
a fair inference, if he had it in his possession and it was made to some- 
body else and he forged or caused to be forged the name of the payee, 
I think it is a fair inference, then, that he knew it was a stolen check. 

MR. O'NEALL: I agree with that, your Honor, but the major and 

56 main thrust of my motion really runs to the point that where the 

evidence is so meager, as it is in this case, you get into an area where 
the Court itself has the discretion to say, and indeed the obligation to 
say, that on this evidence reasonable men cannot find beyond a reason- 
able doubt that this man is guilty as charged. 

THE COURT: All you are saying is that a defendant cannot be 
convicted on uncorroborated testimony of an accomplice. 

MR. O'NEALL: Not really, your Honor. For example I might 

be the accomplice of someone in a crime, and I might get on that stand 





and testify in such a way that people could reasonably and fairly believe 

_ what I have had to say, and, under those circumstances, under the 
Federal rule, my evidence could convict my co-conspirator or my 
accomplice. But, if I get on the stand and testify as these two female 
witnesses have testified, I think the judge would be entitled to say "Well, 
now, look here, no fair and reasonable man would believe the testimony 
of this fellow O'Neall under all the circumstances I have seen him, 
and a reasonable man would not do it, and I won't submit it to the pos- 


sibility of a jury coming up with a decision which is not in accordance 
with the law." And this Court knows there has been instances in this 

57 Court here right in the District of Columbia where findings of 
guilt have been overturned by the trial judge later on the grounds that 
the evidence just simply could not support it. And I think the judge has 
the power, before it goes to the jury, to dismiss it on that ground. 
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THE COURT: I would have the power, but I don't believe I ought 
to do it, and, therefore, Iam going to overrule the motion. 
(Counsel returned to the trial table. ) : 
EVIDENCE ON BEHALF OF THE DEFENDANT 
MR. O'NEALL: I would like to call Oliver W. James, Jr. 
THE DEPUTY MARSHAL: Did you order him wp, Mr. O'Neall? 
MR. O'NEALL: He is downstairs. 
Your Honor, I think I overlooked one thing, if I 7” state it 
at this time, while waiting for that witness to come. I will make my 
opening statement to the jury now. ! 
THE COURT: All right. 


OPENING STATEMENT ON BEHALF OF 
THE DEFENDANT | 


MR. O'NEALL: Ladies and gentlemen of the jury, the defense we 
are now about to present to you is, first, that Fenwick did not partici- 
pate in any of the matters that have been testified to before you this 
morning. He certainly was not at the District Line Liquor Store. He 

did not engage anyone to cash these checks. He never had the 
checks. He never directed anyone to write anything on the checks. He 
never paid anyone to do anything with any of those checks. 

The evidence that will be presented to you will show that the first 
female witness who testified on the stand, Miss Doris Elaine Johnson, 
used to hang around the house where Fenwick lived, and they had to get 
her away from there. She was ordered away and they finally had to have 
the police come and take her away. That occurred before the alleged 
incidents. ! 

After that this Miss Johnson did know Oliver James and what hap- 


pened between Oliver James and Miss Johnson is of no concern to us, 
to Mr. Fenwick. | 
The testimony will also show that the second witness, Miss Kay 


Glenn, was supposed -- was expected to marry Mr. Fenwick, and be- 
fore that came to an active decision, Fenwick explained to her that he 
was already married and could not marry her. 2 
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As a result of that evidence, we will expect this jury to find that 
from the facts, as presented to you, and from a careful evaluation of 
the evidence that has been presented on behalf of the Government, 
that Fenwick was not and is not guilty of the offenses that have been 
charged against him; he had nothing to do with it, and he has simply 
been accused by persons who claim themselves to have been involved 

59 in the transactions. That, I believe, concludes our opening state- 
ment, your Honor. 

THE COURT: Mr. O'Neall, there is some delay about the first 
witness you called. If you have any other witnesses, to save time, 
suppose we go ahead with somebody else. 

MR, O'NEALL: All right, your Honor. May we approach your 
Honor? 

THE COURT: All right. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

MR. O'NEALL: My client expected that the Government would 
call, as was suggested, the proprietor of the second store where the 
check was cashed. He now wants to call that witness himself, and I 
don't even know -- 

MR. CAPUTY: The proprietor of the store is very sick at home, 
and that is the reason why we don't have him here. I will give you the 
telephone number, if you want it, and you can check on that. 

THE COURT: I recall that Kay Glenn testified that this defendant 
did not go into that store. 

60 MR, O'NEALL: That is correct, your Honor. 

MR. CAPUTY: Yes. 

MR. O'NEALL: My client simply says that if that man -- that 
he is of the opinion that if that man is called as a witness, that he 
will again, as the first witness Mr. Epstein did, would undoubtedly be 
glad to point him out as the man who came in, and I think it is extremely 
possible. We have seen it once today. 

MR. CAPUTY: He is sick in bed, and you can have the telephone 
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number and check it, if you want to. 
MR. O'NEALL: I don't question that he is sick in bed, Mr. Caputy, 


| 


at all. 

THE COURT: I do not think, though, that mereiy on that supposi- 
tion he might be willing to identify the defendant that that makes him 
a material witness for you. : 

MR. CAPUTY: That was the telephone call that I had, or the 
message that I had earlier, that he was sick in bed, when your Honor 
said to notify me of it through the Clerk there. : 

THE COURT: Since he has not been subpoenaed by the defendant, 
you can go ahead, but you can if you want him. | 

MR. O'NEALL: I hate to delay a thing like this, your Honor, I 


61 sincerely do, but could we go ahead and recess now and try and 


get him in here? 
THE COURT: No. ! 
MR. O'NEALL: Very well, sir. Could I go out and call him and 


see if he can come in? 

MR, CAPUTY: Yes, you can call him. 

THE COURT: I suppose you will argue the case, bani it would go 
over until this afternoon anyhow, so you can get him here in the noon 
hour. i 
MR. CAPUTY: It is the Clerk that got the message from my secre- 
tary that he was very ill and sick in bed. Is that right? 

THE DEPUTY CLERK: That is right. ! 

MR. O'NEALL: And could not come in? 

THE DEPUTY CLERK: That is right. 7 

MR. O'NEALL: Well, under those circumstances ~~ 

THE COURT: If he were a material witness, I would not mind de- 
laying for you, but you have no way of knowing that he is going to make © 
a wrong identification because the other man did. : 

MR. O'NEALL: That is correct, your Honor. Very well. 

(Counsel returned to the trial table. ) 

THE COURT: Mr. O'Neall? 
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MR. O'NEALL: Yes, your Honor. 
62 THE COURT: Have you conferred yet with this witness who is 


being brought up? 

MR. O'NEALL: Is he here now? 

THE DEPUTY MARSHAL: Yes. 

MR. O'NEALL: Could I confer with him just a moment, your 
Honor ? 

THE COURT: If you want to confer with him, go ahead. 

(Whereupon, counsel for defendant stepped into the cell block 

briefly, and returned to the courtroom. ) 
Thereupon 
OLIVER W. JAMES, JR. 
was called as a witness for and on behalf of the Defendant and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. O'NEALL: 

Q. State yourname. A. Oliver W. James, Jr. 

Q. Mr. James, do you know Joseph F. Fenwick? A. Ido. 

Q. Would you identify him for us, please? A. Sitting right 
there (pointing). 

Q. You are pointing to the gentleman whom I now touch (indicating) ? 

63 A. Yes. 

MR. O'NEALL: May the record indicate, your Honor, that he has 
identified the defendant in this case? 

THE COURT: All right. 

BY MR. O'NEALL: 

Q. Mr. James, I show you two checks, photostatic copies of 
two checks -- Pardon me. I will show him the exhibits. 

Mr. James, I show you Government's Exhibit No. 1, whichis a 
certified copy of a Government Treasury check in the amount of $94. 20, 
niade out to Mathis and Wilene Qualls, in the amount of $94.20, with 
certain writing on the back. Iask you to look at that check and see if 
you recognize the check? A. I recognize it. 








37 

Q. Now, did atime ever come when you and Mr. Fenwick did 
anything with this check? A. Not Fenwick. Me. . 

Q. You did? A. Yes, I did. 

Q. Did Fenwick have anything to do with this check? A, No, 
he didn't. ! 

Q. Did, to your knowledge, Fenwick receive any money from this 

check? A. Who? I wouldn't give him no money from nothing. 

Q. I now show you a certified copy of Government' s Exhibit No. 
2, which is a check drawn on the Treasury of the United States in the 
amount of $120. The name of the payee is Pearson. I ask you to look 
at this check and the writing on the back, and see if you recognize that. 
A. Ido. 

Q. Did atime ever come when you and Fenwick had anything to 
do together about this check? A. No. : 

Q. Did Fenwick ever receive any money from this check? A, 
No. i 
Q. Did Fenwick go with you at the time either of these checks 
were cashed? A. No. I don't mess with Fenwick in the street. He 
was going with my wife. I stopped playing with him. : 

Q. Do you know a Miss Kay Glenn? A. I know of her. 

Q. Was she with you at the time either of these checks were 
cashed? A. No. | 

Q. Do you go with her? A. The Kay Glenn I have seen, she 


wasn't with me on those checks. 


Q. Do you see her in this room today? A. Yes, I see her. 
Q. You do see her? Could you identify her for us? A. The red 


| 


coat. 7 
MR. O'NEALL: Would the lady wearing the red coat please stand. 

(A young woman wearing a red coat stood in the back of the 
courtroom. ) | 
Q. Is this the person you identify? A. Yes. 
Q. As Kay Glenn? A. Yes, sir. 


MR. O'NEALL: May the record show that it is the same person 


| 








38 
who testified on behalf of the Government in this case? No further 
questions, your Honor. 
CROSS- EXAMINATION 
BY MR. CAPUTY: 
Q. Did you say your wife was with you when you cashed the check? 
A. No, I didn't. 
Q. Who was with you? A. The girl; all I know, her name is 
Delores. 
66 MR. CAPUTY: Doris Johnson, stand up. 
(Doris Johnson stood in the courtroom. ) 
: Q. Was that the girl that was with you when you cashed the Qualls 
check? A. Looks like her. Been so long, I don't exactly know. 


* * * * * * 
69 BY MR. CAPUTY: 
Q. Now showing you what has been marked Government's Exhibit 
No. 3 for identification, this three-page statement -- A. How many 
checks on there? 
* sd a * %% 


Q. Yes. Did you sign your name onthat? A. Yes, I signed to 
that. It was five checks on that statement there; five checks. 
* e B * * * 

70 Q. Well, concerning the Pearson check, did you not make this 
statement to the Secret Service Agent, and did you not sign it? A. I 
don't remember. 

Q. Well, let me refresh your recollection. I will read part of 
it, and, if counsel wants, he can read the rest of it. That is up to him. 

71 THE COURT: You are confined to whatever is in conflict with 
what he is saying on the stand. 

MR. CAPUTY: Yes. Well, Iam dealing with the Pearson check. 
BY MR. CAPUTY: 
Q. Now, in dealing with this check, did you say: "He said he 
would give me $25 if I would cash a government check for him?" A. 
What check is that? 
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Q. Iam coming to it; Iam coming to it now. You don't name 
it by name, but see if what you say here does not refresh your recollec- 
tion: : 

"I think this check amounted to $107. I remember that I 
took it to a clothing store which is located in the Suitland Shop- 
ping Center, Suitland, Maryland. I took this check into the cloth- 
ing store and signed the name of the payee on the back. I cannot 
now remember the name of the payee. I bought a pair of pants 
and shirt, but Fred took the shirt. I kept the pants and he gave 
me $25 from the check and kept the rest of the money. “ 

Did you tell the Secret Service that? A. What check is that, Mr. 
Caputy? 
Q. That is dealing with the Pearson check. A. What was the 
Pearson check cashed at? Where was it cashed at? I wasn't cashed in 
72 Suitland, Maryland. | 
Q. Where was it cashed? A. It was cashed at 7th and H Streets, 
Northeast. 
Q. So you were mistaken, then, when you said Suitland? A. It 
wasn't no mistake. The whole statement is wrong; everything on it is 
a lie. , 
* x * * * * 
76 THE COURT: And who did you say was with you when you went 
into the Qualls’ place? 
THE WITNESS: Delores Johnson and the boy named Theodore, 
and one of Delores’ friends. : 
THE COURT: Did somebody stay outside in the - 
THE WITNESS: Yes. Theodore stayed out in my car. 
THE COURT: And who was with you when you cashed the Pearson 
check? | 
THE WITNESS: I did not cash the Pearson ro | your Honor. 
THE COURT: Oh, you didn't cash that check? — 
77 THE WITNESS: No. I was just with a boy that cashed it. 
THE COURT: Well, who was it, then that you were with who 








81 


82 
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cashed the Pearson check? 
THE WITNESS: All I know is they called him "C.D." 
THE COURT: C.D.? 
THE WITNESS: Yes, sir. 
THE COURT: And was any girl along? 
THE WITNESS: No, sir. 


* * * * * * 
JOSEPH FREDERICK FENWICK 
* * * * * * 


DIRECT EXAMINATION 
BY MR. O'NEALL: 

3 x * * * * 

Q. Do you know a Doris Elaine Johnson? A. Yes, I do. 

Q. You heard her testify here this morning? A. That is right. 

Q. I will show you Government's Exhibit No. 1, which is a certi- 
fied copy of a U.S. Treasury check in the amount of $94. 20 payable to 
Mr. and Mrs. Qualls. 

I ask you to examine that certified copy carefully and tell me if 
you ever had that check in your possession? <A. No, I haven't. 

Q. You have heard the testimony of Miss Johnson? A. Yes, 
I have. 

Q. Did you go to the District Line Liquor Store to cash this 
check? A. No, I didn't. 

Q. Did you have anything at all to do with cashing the check? 
A. No, I didn't. 

Q. Did you instruct or ask or invite others to doit? A. No, 
I didn't. 

Q. Did you receive any of the proceeds of this check? A. No, 
I didn't. 

Q. Have you ever had any difficulties with Miss Johnson? A. 
Well, I had difficulty with her one time. 

Q. Whenwas that? A. See, whenI met her, you know, she was 
in some kind of training school, or something or other, and when I 
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come home, see, she used to come to my house all the time, see, and 


so her mother had the habit of sending the police around to people's 
houses and telling them that they were harboring this girl, see. So 
I asked my father to tell her not to come there any more, because I 

didn't want to come to her face and tell it to her, see. So my 
father asked her to leave. 

Well, she left and she came back again, and I asked my father 
again about it, and then -- and my mother called in the station and 
asked the police would they come and take the girl away from the house. 

Q. Andthey didso? A. They came up there and took her away, 
and arrested her, and I didn't see her no more. : 

Q. And did that happen before, or do you remember when that 
happened approximately? A. Well, I will tell yer like this; it was 
around January or February. : 

Q. Of what year? A. Of'56. The police records had it; that 
is not the exact date, but all I can do is give it to you roughly. 

Q. Do you know a Miss Kay Glenn? A. Sure. 

Q. You heard her testify here today? A. I did. 

Q. I show you Government's certified copy of Exhibit No. 2 and 
ask you to examine that check, which purports to be or which is a certi- 
fied copy of a U.S. Treasury check in the amount of $120. Iask you 
to look at both sides of that check and tell me whether you have ever had 
that in your possession? A. No, I haven't. : 

Q. Did you ever ask anyone to cash this check? A. No, I didn't. 

Q. Did you go with anyone who cashed it? A. No, I didn't. 

* * * aa : * 

Q. May I ask you again, with regard to Kay Glenn, did a time 

come when you stopped going with her? A. Yes, I did. 

Q. About when was that? A. Let me see. That was around -- 
that was around March or May, sometime in there. | 

Q. March, April, or May or somewhere in through there, what 
year? A. That was 1956. | 

Q. Had there been discussions of marriage? A. How is that? 
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Q. Had there been discussion of marriage between the two of 
you? A. Yes, there had. 
Q. And did the time come when you gave her a final answer on 
marriage, or no marriage, withher? A. Yes, it was. 
Q. What was your answer? A. Well, I couldn't marry her, 
see; I got a wife already, see. I couldn't marry her. 


* * * * * * 

86 CROSS- EXAMINATION 
BY MR. CAPUTY: 

ss * ok x cs * 

94 Q. Now, you know Doris Elaine Johnson, don't you? <A. Sure 
I know her. 

cd * * *x * * 

95 Q. And you had known her about eight years, had you not, sir? 


A. Inever counted it up. I don't know how long I had been knowing her. 
Q. Well, approximately that long you had been knowing her, 
hadn't you? A. That is what you say. I don't remember. 


ae x * * * * 
97 Q. Now, are you married? A. That is right. 
98 Q. Where is your wife living? A. Buffalo, New York. 


Q. Now, you were married and living in Buffalo, New York, and 
you were keeping company with other women, weren't you? A. That 
is right. 

Q. Now, had you promised to marry these other women? A. Do 
what? 


Q. Promise to marry them. How about Kay Glenn, did you prom- 


ise to marry Kay Glenn? A. Yes, that is right. 


* % * * ar * 


102 MR, O'NEALL: The defense rests, your Honor. 


REBUTTAL EVIDENCE ON BEHALF OF THE 
UNITED STATES 


* * Me 
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” MR. O'NEALL: May we approach the bench a moment on in- 
structions ? | 


THE COURT: All right. : 
(Counsel for both sides approached the bench and conferred 


with the Court, in a low tone of voice, as follows:) 

MR. O'NEALL: On the matter of instructions, we wanted to be 
sure that there be discussion in the instructions about the jury being 

125 free to disbelieve any part of the witness' testimony in case the 
statement has been made that they find to be untrue, and if that witness 
could not reasonably have been mistaken about it. | 

THE COURT: Yes. Well, I will give those general instructions 

to the jury. : 

MR. O'NEALL: Then the one on the testimony of accomplices, 
and I am not sure if there is an established standing instruction on 
people awaiting sentence, but I think we need an appropriate instruction 
on that subject to be given by the Court. The Point I would ask to be 
covered in it would be simply that that is a particular consideration 
that the jury may properly take into account. : 

MR. CAPUTY: I think that is a general instruction on the interest 
of witnesses. 

THE COURT: All I will say to the jury on that is that one of the 
means that they can use for testing the veracity of the witness is the 
interest of the witness in the outcome of a case. If they think that this 
witness has any kind of an interest. And then you, of course, can argue 
in your argument to the jury that that is possible or probable. 

MR. O'NEALL: I would like for the instruction to go one step 

126 further, your Honor. This woman Kay Glenn conceivably has no 
interest in the outcome of this case per se, acquittal or guilty, it 
wouldn't matter, but if she has testified in a manner which is considered 
pleasing and acceptable to the prosecuting attorney, and without any- 
thing improper about it, the prosecuting attorney -- Iam not suggesting 
it would be improper on the part of the prosecuting attorney to encourage 
her favor by a lighter sentence than might otherwise be the case. I 
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don't say that is improper because in my mind it would not be improper, 
but I think that is a consideration that may rightly or wrongly be in her 
mind when she testifies. 

MR. CAPUTY: You can argue that. 

THE COURT: Yes, you can argue that, but I will not instruct 
on it. All I will do is get them to take into consideration any matter 
that they think might -- 

MR. O'NEALL: Prompt a witness to testify? 

THE COURT: Yes. 

MR. O'NEALL: So long as it is that, it is O.K., but I don't want 
to tie it just to this case. Any matter. 

THE COURT: That is right. 

MR. O'NEALL: Very well; that is perfectly all right, your Honor. 


127 MR. CAPUTY: Your Honor, does your Honor in your charge in- 





clude that you must exclude every reasonable hypothesis other than that 
of guilty, that is, the hypothesis of innocence; does your Honor give 
that instruction? 

THE COURT: No, not in that way. That is a charge that I always 
give where the evidence is circumstantial. 

MR. CAPUTY: Yes. 

THE COURT: But they have to believe beyond a reasonable doubt. 

MR. CAPUTY: In this jurisdiction, based on the Holland case, 
348 U.S. 121, all the courts here, the judges here -- Judge Holtzoff and 
the rest of them -- don't give that instruction any more. 

THE COURT: You mean not even in circumstantial evidence cases? 

MR. CAPUTY: Not even in circumstantial evidence, and I have 
an excerpt of that opinion. If your Honor is going to charge that, I 
would like to invite your attention to it. 

THE COURT: If it were a circumstantial evidence case, I might 
need that, but I don't think I need it here, because here -- 

MR, O'NEALL: I don't think it is a circumstantial evidence case. 


128 THE COURT: No, itis not. The charge will be that they must 


believe him guilty beyond a reasonable doubt. 
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MR. O'NEALL: As to each and every element. : 

THE COURT: Yes. , 

MR. CAPUTY: Is your Honor going to charge that the defendant 
is an aider and abettor? | 
THE COURT: Well, if you think the jury may not understand. 
MR. CAPUTY: Or on that principle? : 
THE COURT: Yes. If you think the jury may not understand that 
phase of it. | 

MR. CAPUTY: Yes, because that is really all that we have 
against him. 

THE COURT: Yes, that is right. 

(Counsel returned to the trial table. ) 


OPENING ARGUMENT ON BEHALF OF THE 
UNITED STATES 


by Mr. Victor Caputy 
(Whereupon, both sides presented their arguments to 
the jury. Then the proceedings were resumed as follows:) 

MR, O'NEALL: May we approach the bench a ‘meee your 
Honor? 

THE COURT: All right. ! 

129 (Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

MR. O'NEALL: In Mr. Caputy's final argument I did not inter- 
rupt because I don't like to do that, but I do not think it is appropriate, 
and I hope that the Court will give a specific instruction that there 
should not be any consideration of finding that this man was engaged 
in a broad sort of scheme that has now been brought to anend. He is 
not being tried for a scheme, and that is improper because it ties in 
with all these other cases, and your Honor has already told him whether 
or not he did something in another case has nothing to do with his guilt 
in this case, and that has been brought into the argument by Mr. Caputy, 
and it is improper. 3 

THE COURT: Well, I think the fact that they have evidence of 
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two cases which are virtually the same in their alleged consummation, 
that that justifies the argument. 

MR. O'NEALL: If it could be pointed out that they are not to 
draw anything from the other case -- Your Honor has already reminded 
them of that. I do think that went too far, your Honor. 

MR, CAPUTY: I think it is perfectly proper. 

130 THE COURT: I have excluded the other case from consideration, 
but you do have two cases here, and two cases are enough on which to 
base an argument that there is a scheme -- when they are both charged. 

MR. O'NEALL: That is a good reason for having granted the 
severance at the first instance. I mean, we can't have it both ways, 
your Honor. I mean if we are going to have it where we are going to be 
able to say "No, it is not going to prejudice this man to be tried on two 
cases at once," then you have to give the instruction that I asked for, 

I honestly and sincerely and respectfully submit. 

THE COURT: What instruction is it you think I ought to give now? 

MR, O'NEALL: I think you ought to tell that jury that they are not 
to find, or they are not to believe -- I mean, that there has been no 
evidence -- 

THE COURT: Keep your voice down. 

MR. O'NEALL: -- that there is no evidence as to a scheme, and 
that the argument advanced by the prosecuting attorney to that end should 
be disregarded by them. That is all laskfor, and it is a very harmless 
thing, and I think it protects this record for all concerned. 

MR. CAPUTY: I think there is evidence, if your Honor please, 

131 because we have Doris Elaine Johnson who testified, and we 
have Kay Glenn who testified, that at no time in the two checks involved 
in this indictment did this man either forge or utter them. That is the 
scheme, and it is proper under the evidence to argue that, if your 
Honor please. 

MR. O'NEALL: But this other test passes on two features, your 
Honor: If that is allowed to stand, I think the Court should grant a mis- 
trial and give us another shot entirely on two separate things, because 
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there is no question in the average mind -- that jury wants to do its 
best job, and if they think "Oh well, this fellow is guilty of an overall 
general scheme, and the Secret Service is in it, and we had better 
convict him" -- | 

THE COURT: Well, I will not give it just the way you are asking 
for it. When Iam through the charge, you pay attention to what I have 
said -- | 

MR. O'NEALL: I will, your Honor. | 

THE COURT: -- and you remember that objection, and you call 
it to my attention and I may clear it up further. | 

(Counsel returned to the trial table. ) 7 

THE COURT: We will now have a short recess before the Court 

will give the charge. : 
(Short recess taken) 
132 CHARGE TO THE JURY ! 

THE COURT (Moore, J.): Ladies and gentlemen of the jury, this 
charge will not be very long because the case is not an involved case. 
Nevertheless, it is my duty to tell you what the controlling principles 
of law are in the case, and then if I see fit, to discuss the evidence 
also so long as that is done in an impartial way. : 

Trial by a jury is one of the most sacred rights that any citizen 
has, and it is a right that belongs to every person who is charged with 
acrime. It is a right that belongs to this defendant and it would belong to 
you or any other person who was charged, and because of the fact that 
no one knows when he himself may be in need of the guaranties that sur- 
round a trial in court, it is very important that when you are sitting on 
a jury you be very careful to accord to the defendant every right which 
the law gives him. ) 

The Government also has its rights as a prosecutor, and you 
should pay strict attention also to the rights of the Government. 

That is what we mean when we begin by saying that the defendant 
is entitled to a fair and impartial trial. You are not to be partial to 
the defendant but neither are you to be partial to the Government. 
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A jury is not a law enforcement body. The Executive Branch of 


133 the Government enforces the laws. The juries are part of the 


judicial arm of the government, and they do not enforce laws. Juries 
listen to evidence and then they frame their verdict according to what 
the evidence is in the light of the law as the Court tells the jury that 
the law is, and when they have done that they have done their duty, 

and if they undertake to go outside of that, then they have not done their 
duty as jurors. 

Anything that the Court says to you as to legal principles, you must 
take as binding; not try to substitute your own notions or your own im- 
pressions as to what the law should be, but you must take the statements 
of the Court and apply them as the Court tells you to apply them. 

That is not because the Court is any more intelligent than any mem- 
ber of the jury, but because the judge of the court is experienced in the 
law and is able to tell you what the law is. And if I should make an error 
in telling you what the law is, then there are ways to correct that error, 
but you are not the ones to do it. 

Now, let's get to this case that we have. This is a criminal charge, 
a six-count indictment charging this defendant, Mr. Fenwick, Joseph 
Frederick Fenwick, with having committed certain offenses with refer- 
ence to two Government checks. All of those offenses are felonious 


and three of them have.to do with the circumstances surrounding one 


134 check, three of them have to do with the circumstances surround- 


ing the other check. It is just as if you were trying two separate in- 
dictments against this man. The two instances are not connected in any 
way, but it is within the rules of the criminal jurisprudence of this 
country that these two charges may be tried at the same time. That is 
for the purpose of saving time and expense both to the Government and 
to the defendant, so as to make it more convenient, but you must bear 
in mind that there are two separate and distinct instances; three cen- 
tering on one check and three centering on the other. 

We start out with this proposition, which was mentioned to you by 
one of counsel, and that is that the indictment is not evidence. No person 
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can be tried for a felony in this country unless there is an indictment 

found against him by a Grand Jury, but when that indictment is found 

it is not evidence of his guilt. He is presumed to be innocent when he 

stands before you in court; and that presumption is something to which 

he is entitled all the way through the case unless and until a point is 

reached in the case when you have concluded as jurors beyond a reason- 

able doubt from the evidence you heard that he is guilty. If you conclude 

that he is guilty, and if that is based on evidence in the case, and if 

this evidence convinces you beyond a reasonable doubt, then it is your 

duty to find him guilty. But if you are not convinced beyond a reason- 
135 able doubt, if anything is lacking, if you still feel that you are 

unconvinced by the testimony of his guilt of this particular offense, 

beyond a reasonable doubt, then it is your duty to find him not guilty. 

You are the sole judges as to whether or not you will believe wit- 
nesses, and as to whether you will give weight to their ‘eotenaay or 
what weight you will give. | 

If you believe that the witness is testifying falsely, then you ought 
not to give any weight to the testimony of that witness. | 

If you believe that a witness is trying to tell the truth, then it is 
your duty to weigh the testimony of the witness whether you believe that 
the testimony states the facts exactly or not. ! 

Many a witness trying to testify truthfully will have a faulty memory, 
or will be mistaken about something, and yet the witness is an entirely 
truthful witness. : 

Now, I am not saying that you will find that type of testimony here. 
But if you should believe that, then you should give the testimony of that 
witness weight, whatever weight you think it is entitled to, but don't 
give any weight to what you think is false testimony. By that I mean 
testimony of something that is not true, and testimony that is given by 
the witness with the knowledge that the testimony is not true. Of course, 

136 I think you would know without my telling you that the testimony 
of that kind not only should not be considered by you but if there were 
some way of contriving some punishment for testimony of that kind, 
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then you would be only too glad and so would the Court to do it. 

There are many tests that may be applied to the testimony of wit- 
nesses. One very strong test is whether or not the witness has an in- 
terest in the outcome of the suit or of the case that is being tried. Inter- 
est very often colors testimony. If you believe that some witness had 
some peculiar motive for making statements in a particular way, then 
you can judge the testimony accordingly. Then the demeanor on the 
stand means a good deal in judging the testimony of a witness; whether 
or not the witness testifies fully and frankly, without any apparent re- 
serve or attempt to evade, and then whether the testimony is logical, 
whether the witness has had opportunity to know whereof he or she may 
speak on the witness stand, and whether the testimony is in conformity 
with what you believe is a logical and sensible construction of the facts 
that you have listened to. 

The testimony of accomplices is always to be received with great 
caution, and ordinarily you would be slow to convict on the uncorroborated 
testimony of an accomplice. 

In this case, by the way, you have uncorroborated testimony of an 

137 accomplice as to each branch of the case. The fact that there are 
two women who testified, one that she took a check into one place, the | 
liquor store and got it cashed at the instance of this defendant, and the 
other testified that she took the check or that someone took a check into 
a clothing store at the instance of this defendant. The fact that there 
are two of those does not mean that one corroborates the other, as 
you will easily see when you consider that they are entirely different 
offenses. Doris Elaine Johnson didn't know anything about the check 
that was taken into the clothing store, and Kay Glenn didn't know any- 
thing about the check that was taken into the liquor store. Each one 
of them testified as to a certain check and therefore her testimony is 
uncorroborated. Doris Johnson's testimony about the liquor store 
check is uncorroborated. Kay Glenn's testimony about the clothing 
store check is uncorroborated. 

Now, if the jury believes that these accomplices -- and they are 
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both accomplices in the two different cases -- if you believe that these 
accomplices are telling the truth, then you have that prerogative and 
you can convict on the uncorroborated testimony of that accomplice, 
but, as I say, you should always be slow to do that and should scan the 
testimony very carefully. ! 

Anyone who helps to commit a crime under federal law is guilty 
as a principal and may be prosecuted as a principal. : 

138 This man is charged with having forged and having uttered these 
two checks, and having had them in his possession. | 

There is testimony in each case that he did actually have each 
of the checks in his possession. That is the uncorroborated testimony 
of an accomplice in each case, and so there he is a principal. But the 
testimony in each case is that he himself did not forge the names on the 
checks, and he himself did not utter the checks. But nevertheless, 
if you believe what these witnesses say, then you should convict him 
just the same as if he had himself forged the checks and just the same 
as if he had himself uttered the checks, because then he is an aider 
and an abettor, and under the federal law sucha person may be pro- 
ceeded against the same as a principal, and asa principal. 

I will speak now about the testimony on behalf of the defendant. 
There was a witness named James who testified for the defendant, and 
the defendant testified in his own behalf, and there was a good deal said 
about a statement that was made by James to some federal officers with 
reference to these cases. ! 

That statement in some respects contradicts James' testimony 
on the stand. For example, James said in his statement to the federal 
officers that Fenwick was along with him when these checks were cashed, 

139 and that he helped to do it. 

Now, that statement of James, which he made to the federal offi- 
cers, is not evidence in the case. You cannot convict this defendant 
on anything that appears in that statement with reference to the connec- 
tion of Fenwick with the case. It was permitted to come in here solely 
insofar as it might discredit what James has testified to on the stand 
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here today. This is his testimony that he gives on the stand. You be- 
lieve it or you do not believe it. 

Now, if you believe it, when he says that Fenwick had no connec- 
tion with the matters whatsoever, then you are obliged to find Fenwick 
not guilty. 

The statement which was referred to, I permitted questions about 
that solely for the purpose of testing the credibility of this witness as 
to whether or not you are going to believe him when he says that Fen- 
wick did not have anything to do with the case. And if you think that 
his credibility was sufficiently assailed that you do not believe anything 
that he says, why you have that prerogative, too. 

As I said, you are the sole judges of the testimony. Anything that 
I say about the facts is simply said for the purpose of assisting you in 
your thinking about these facts, and is not binding on you in any way 
whatsoever. 

Let's remember for a moment what James did say on the stand. 
You heard how he became right belligerent on the stand, and it seemed 

140 he was either acting or else he has quite a bit of resentment 
against this defendant. He says he wouldn't engage in anything with 
this defendant, or he wouldn't give him any part of the money because 
the defendant had been running after his wife. 

Now, I think you are entitled to infer from that, if you believe 
that it was a sincere statement and not just acting -- you are entitled 
to infer from that that he would not be making a statement on the stand 
to try to clear this defendant when he feels so strongly against the de- 
fendant as he seemed to on the stand. 

Now, on the other hand, you may believe what was argued to you 
by the District Attorney, and it would be a logical inference, too, and 
that is that he was tried for this, or at least he pleaded guilty to this 
offense, and then the judge gave him a longer sentence than he thought 
he ought to have, and he resented it and now he is coming in here to 
try to upset the Government's case against this man, and that feeling on 
his part, of course, may outweigh his resentment against this defendant 
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and may cause him to give testimony on the stand that | you ought not 
to believe. i 

It is for you to investigate and think about all those things when 
you go to make up your mind what to believe. 

I have not said anything about the testimony of Mr. Epstein. I 

141 take it that the only reason that Mr. Epstein was put on by the 
Government must have been that the District Attorney believed when 
he put him on that Mr. Epstein would corroborate the other witnesses 
in saying that this particular man was not the one that cashed the check, 
It turned out that Epstein very positively identified the defendant as 
the person that cashed this check. : 

We know, and it is conceded by the Government, that this man 
was not the one, and therefore that identification by Epstein, although 
it was a very positive identification and one on which the jury might 
have found him guilty if that's the only thing that was in the case; we 
know that that was not so. And soI don't believe that any consideration 
will be given by the jury to Epstein's testimony since the only purpose 
which could have been served was this incorrect identification of the 
defendant. Of course, he also testified that he was the one that cashed 
the check, and that tended to establish one element of the Government's 
case, namely, that the check had been cashed. | 

Now, I believe that I have covered all the essential elements of 
the case. I just want to reiterate to you this fundamental: Conviction 
of the defendant, if you convict him, must be based on evidence in the 
case. You cannot convict him because he has a bad character. He con- 
fessed on the stand to quite a bad character, but he is not being tried 

142 for his bad character. He is being tried for particular offenses 
that he is said to have committed. 

Now, if you believe that the evidence satisfies oa beyond a reason- 
able doubt that he committed those particular offenses, you ought to 
convict him. But, if you have a reasonable doubt in your minds after 
going over all the testimony, then you should acquit him, and this 


applies separately to the two checks. If you have a reasonable doubt 
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about the first check, acquit him on the first three counts. If you 
have a reasonable doubt about the second check, acquit him on the sec- 
ond three counts. But if you believe beyond a reasonable doubt that he 
was implicated in the first check, then convict him on those three counts, 
and if you believe beyond a reasonable doubt that he was implicated in 
the second check, then convict him on those three counts. 

Now, I am going to excuse you for a moment, before you go to 
your room. 

(The jurors retired from the courtroom. ) 

THE COURT: Mr. O'Neall, if you have any exceptions to this 
charge, I will hear them now. 

MR. O'NEALL: Well, your Honor, I think that you covered that 
point that worried me the most in a satisfactory manner. The only ob- 
jection that I could possibly think of would be to explain to the jury that 
there is no evidence of an overall plan, and any argument or suggestion 
to that effect is out of the case and they should not consider it. I think, 

143 however, your Honor has made it clear to them that they have 
to look at one case ata time. I hope that that's clear to them, and I 
think it is. 

In a way Iam sort of objecting to the charge and in another way 
Iam not. But since I don't know any other way to express myself 
on that subject -- 

THE COURT: Well, I think you do well to preserve your excep- 
tion to that, but Iam going to overrule your exception. 

* * x * x * 

145 THE DEPUTY CLERK: Members of the jury, your foreman says 
that your verdict in this case is that the defendant is guilty as indicted, 
and that is your verdict so say you each and all. 

(The members of the jury nodded affirmatively. ) 

MR, O'NEALL: If it please the Court, we would like to have the 

jury polled. 











* a * * * * 
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146 POLLING OF THE JURY ! 

(Whereupon, the members of the jury were polled 
individually as to their verdicts, unanimously affirming the 
verdict given by their foreman. ) : 

THE DEPUTY CLERK: Your Honor, the jury has been polled. 
* * Bi * * | * 
147 MR. O'NEALL: I would like, if it is convenient to your Honor, 
to make a motion for a judgment non obstante veredicto. 
THE COURT: Well, do you want to be heard on the motion ? 
MR. O'NEALL: I would like to be heard on the motion. I think 
I can make it and cover every point that needs to be covered right now, 
if that would be convenient. It would be brief. , 
THE COURT: All right, go ahead. | 
(Whereupon, counsel for defendant moved the Court for a 
judgment of acquittal, non obstante veredicto, and, in the alterna- 
tive, moved the Court for the granting of a new trial. Each of the 
motions was overruled by the Court. ) : 
MR. O'NEALL: May I be indulged one moment with my Client? 
THE COURT: Yes. 
(Counsel for defendant conferred briefly with his client. ) 
MR. O'NEALL: Thank you, your Honor. We haye nothing further 
to say at this time. ! 
(The case was concluded at 5:10 p. m.) 
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QUESTIONS PRESENTED 


In this appeal encompassing a six count indictment 
charging unlawful possession, forgery, and uttering of 
two Government checks; and, a sentence which begins, 
terminates and is concurrent with a judgment previously 
affirmed by this Court; it is the opinion of appellee the 
following questions are presented: 


1. Should the Court review this appeal for error? 

2. Is the failure of the prosecution to present an un- 
essential, bedridden witness ground for a mistrial? 

3. Is the cumulative impeachment of a defendant by 
inquiry about a conviction then pending on appeal but 
subsequently affirmed, reversible error? 

4. Where the prosecution’s jury summation is not part 
of the record, is it improper if the prosecutor did argue 
that the evidence supporting the two sets of offenses 
charged in the indictment showed appellant’s participa- 
tion not to be accidental? 

5. Was the testimony of the two accomplices sufficient 
for the jury to consider the case, especially where the 
testimony of both accomplices was corroborated by other 
testimony? 
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Appeal from the United States District Court 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 20, 1956 there was filed in the District Court, 
as Criminal Case No. 844-56, a six-count indictment 
charging that Joseph F. Fenwick and Oliver W. James, 
Jr., jointly, on or about each of the dates, February 29, 
1956 and March 31, 1956: (1 and 4) knowingly had pos- 
session of Government checks stolen from the mails, (2 
and 5) forged endorsement of the checks to obtain money 
from the Government, and, (3 and 6) knowingly uttered 
the forged checks as genuine with intent to defraud the 
Government; in violation of 18 U.S.C. §§ 1708, 495 (J.A. 
1-4). Prior to trial the codefendant, James, entered cer- 
tain pleas of guilty and the remaining counts were dis- 
missed as to him (J.A. 7). Trial of Fenwick, alone, on 
March 4, 1957, resulted in verdicts of guilty as indicted. 
By judgment filed March 29, 1957 Fenwick was sentenced 


(1) 
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to imprisonment for: twenty (20) months to five (5) years 
on each of counts numbered 1 and 4, to run concurrently 
with each other; forty (40) months to ten (10) years on 
each of the four remaining counts to run concurrently by 
those counts. The concurrent sentences imposed on counts 
numbered 1 and 4 were to begin “at the expiration of the 
sentence imposed in New York.” The concurrent sen- 
tences imposed on the remaining four counts were to 
“take effect at the expiration of the sentence imposed 
on counts 1 and 4.” All these sentences, which amounted 
to an effective sentence of 5 to 15 years, were prescribed 
to run “concurrently with the sentence imposed in Crimi- 
nal Case No. 846-56.” (J.A. 5). 

In Criminal Case No. 846-56, by judgment filed some 
three weeks previously—on March 12, 1957, this appellant 
was sentenced to effective sentences of 5 to 15 years 
imprisonment, “to take effect at the expiration of the 
sentence now being served” (Appeal No. 13770, J.A. 6). 
At that time appellant was serving an indeterminate sen- 
tence at the Elmira, New York Reformatory (R. 80). The 
judgment in Criminal Case No. 846-56 was reviewed by 
this Court of Appeals as Appeal No. 13,770. On October 
3, 1957 the Court affirmed that judgment.’ 

This appeal from the judgment in Criminal Case No. 
844-56 was timely noted. (Record, Affidavit in forma 
pauperis, filed April 2, 1957). Prior to the submission 
of briefs in the instant appeal, appellee moved to affirm 
for the reason that the judgment to be reviewed imposed 


1The indictment in Criminal Case No. 846-56 was in three 
counts—each charging precisely the same violations of law as are 
doubly charged in the six counts of the instant indictment (Crimi- 
nal Case No. 844-56). The verdict was guilty on each of the 
three counts. The following sentence was imposed: 


Twenty (20) months to Five (5) years on Count 1; 

Forty (40) months to Ten (10) years on Count 2, to take 
effect at the expiration of the sentence imposed on Count 1; 
Forty (40) months to Ten (10) years on Count 3, to run 
concurrently with the sentences imposed on Counts 1 and 2; 
Said sentences to take effect at the expiration of the sen- 
tence now being served. 
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sentences which were concurrent in all respects with the 
sentences contained in the judgment affirmed by the Court 
in Appeal No. 13770. By order dated October 14, 1957 
the Court denied the motion to affirm “without prejudice 
to a renewal in the appellee’s brief and at the oral argu- 
ment” in this appeal. 

In the trial of Criminal Case No. 844-56, Mathis Qualls 
testified he and his wife filed a joint federal income tax 
return and were expecting a tax refund at 5811 Field 
Place, N.E., in the District of Columbia. Their mail at 
that address was received in a built-in, wall-type mail 
box. They did not receive any tax refund check, and 
neither he nor his wife endorsed their names as same 
appear on back of Government exhibit one, certified copy 
of a Government check (J.A. 2, 36); nor did they give 
anyone permission to cash that check. He had received 
none of the proceeds of the check. The witnescs did 
not know appellant, Oliver James, nor Doris Johnson. 
(J.A. 11-13). 

Government exhibit one was cashed by Irving I. Ep- 
stein, as co-owner of the District Line Liquor Store at 
405 6lst Street, N.E., about March 1, 1956. A man and 
a woman had presented the check; and also an Army 
discharge paper and a work permit of some sort, as 
identification. Appellant was positively identified as the 
man cashing the check. (J.A. 13-19). 

The woman who cashed the check was Doris Johnson, 
age 17. She endorsed Mrs. Qualls’ name on the check. 
She had known appellant for some seven years, and 
James for one year. She cashed the check at the request 
of appellant, who had furnished her with a social security 
ecard in the name of Mrs. Qualls. Appellant waited in 
an automobile outside the liquor store while James and 
Doris Johnson cashed the check. James endorsed Mr. 
Qualls’ name on the check. She gave appellant the pro- 
ceeds from cashing the check. He gave nine dollars to 
her. (J.A. 19-22). Either before or after the check was 
cashed, Doris Johnson had been forced to leave appel- 
lant’s house (J.A. 23). 
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Regarding the second Government check (J.A. 3-4), 
Alfonzo N. Pearson, a student, testified that under the 
“G.J. Bill” he received a subsistence allowance from the 
Government, normally, on the last day of a month or 
the first day of the next month; but had not received his 
subsistence allowance for the month of March, 1956. He 
did not receive Government Exhibit two, a certified copy 
of a Government check (J.A. 37), endorse his name on 
the back, give permission to anyone else to do so, nor 
receive any proceeds from it; and, did not know appel- 
lant. He lived at 4915 Jay Street, N.E. in the District 
of Columbia. 

Kay Glenn knew of that check. She had been the girl 
friend of appellant for some 10 months. Appellant had 
shown her the check around April the first. In the pres- 
ence of Kay Glenn, appellant made an unsuccessful effort 
to cash the check at a place near 48th and Deane Avenue. 
Oliver James joined them at that place. (J.A. 28). Kay 
Glenn, Oliver James and appellant then went to a cloth- 
ing store. Kay Glenn and appellant waited outside. 
James went into the store, returned with a pair of pants 
and two shirts, and “gave the money” to appellant. (J.A. 
28). 

Appellant’s counsel moved for acquittal at the close of the 
Government’s case. The premise of the motion was that 
“no fair and reasonable man would believe the testimony” 
of Doris Johnson and Kay Glenn (J.A. 32). The motion 
was denied (J.A. 33). Appellant stated to the jury he ex- 
pected to prove that he had not participated in the cash- 
ing of the checks, nor with those who did cash them. He 
suggested he was being maliciously aceused by the wit- 
nesses: Doris Johnson, because she had been forced 
away from appellant’s house; and Kay Glenn, because 
appellant was already married and could not marry her. 
He also stated that the women knew Oliver James, “and 
what happened between Oliver James and Miss Johnson 
is of no concern to us, to Mr. Fenwick.” (J.A. 33-34). 

As a defense witness Oliver James testified he recog- 
nized both checks and that he, not appellant, did some- 
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thing with those checks. Appellant had not received any 
money from the checks and had not been with James 
when the checks were cashed. (J.A. 37.) James knew Kay 
Glenn, but she was not with him when either of the 
checks were cashed. Doris Johnson may have been the 
girl who was with him when he cashed the Qualls’ check. 
A man had been with the girl while James cashed that 
check. He stated the Pearson check had been “cashed 
at 7th and H Streets, Northeast” (J.A. 39). 

Appellant testified he had never had either check in his 
possession, and had nothing to do with the cashing of 
either check. He testified he had caused Doris Johnson 
to be forced away from his house. That was in “Jan- 
uary or February.” Sometime “around March or May,” 
1956, he had told Kay Glenn he was already married and 
couldn’t keep his promise to marry her (J.A. 40-42). 

Appellant requested an “instruction that there should 
not be any consideration of finding that this man was 
engaged in a broad sort of a scheme... .” (J.A. 40). 
The Court instructed the jury, in part (J.A. 47-54): 


“Trial by a jury is one of the most sacred rights 
that any citizen has, and it is a right that belongs 
to every person who is charged with a crime. It is 
a right that belongs to this defendant and it would 
belong to you or any other person who was charged, 
and because of the fact that no one knows when he 
himself may be in need of the guaranties that sur- 
round a trial in court, it is very important that when 
you are sitting on a jury you be very careful to 
accord to the defendant every right which the law 
give him.” 

* * * * 

“Now, let’s get to this case that we have. This 
is a criminal charge, a six-count indictment charging 
this defendant, Mr. Fenwick, Joseph Frederick Fen. 
wick, with having committed certain offenses with 
reference to two Government checks. All of those 
offenses are felonious and three of them have to do 
with the circumstances surrounding one check, three 
of them have to do with circumstances surrounding 
the other check. It is just as if you were trying two 
separate indictments against this man. The two in- 
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stances are not connected in any way, but it is within 
the rules of the criminal jurisprudence of this coun- 
try that these two charges may be tried at the same 
time. That is for the purpose of saving time and 
expense both to the Government and to the defend- 
ant, so as to make it more convenient, but you must 
bear in mind that there are two separate and distinct 
instances; three centering on one check and three 
centering on the other.” 


“You are the sole judges as to whether or not you 
will believe witnesses, and as to whether you will 
give weight to their testimony or what weight you 
will give. 

“If you believe that the witness is testifying false- 
ly, then you ought not to give any weight to the 
testimony of that witness. 

“If you believe that a witness is trying to tell the 
truth, then it is your duty to weigh the testimony of 
the witness whether you believe that the testimony 
states the facts exactly or not. 

“Many a witness trying to testify truthfully will 
have a faulty memory, or will be mistaken about 
something, and yet the witness is an entirely truth- 
ful witness. 

“Now, I am not saying that you will find that 
type of testimony here. But if you should believe 
that, then you should give the testimony of that 
witness weight, whatever weight you think it is en- 
titled to, but don’t give any weight to what you think 
is false testimony. By that I mean testimony of some- 
thing that is not true, and testimony that is given by 
the witness with the knowledge that the testimony is 
not true...” 

s * s * 


“There are many tests that may be applied to the 
testimony of witnesses. One very strong test is 
whether or not the witness has an interest in the 
outcome of the suit or of the case that is being 
tried. Interest very often colors testimony. If you 
believe that some witness had some peculiar motive 
for making statements in a particular way, then you 
can judge the testimony accordingly. Then the de- 
meanor on the stand means a good deal in judging 
the testimony of a witness; whether or not the wit- 
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ness testifies fully and frankly, without any apparent 
reserve or attempt to evade, and then whether the 
testimony is logical, whether the witness has had 
opportunity to know whereof he or she may speak 
on the witness stand, and whether the testimony is 
in conformity with what you believe is a logical and 
sensible construction of the facts that you have 
listened to. 

“The testimony of accomplices is always to be re- 
ceived with great caution, and ordinarily you would 
be slow to convict on the uncorroborated testimony 
of an accomplice. 

“In this ease, by the way, you have uncorroborated 
testimony of an accomplice as to each branch of the 
ease. The fact that there are two women who testi- 
fied, one that she took a check into one place, the 
liquor store and got it cashed at the instance of this 
defendant, and the other testified that she took the 
check or that someone took a check into a clothing 
store at the instance of this defendant. The fact that 
there are two of those does not mean that one cor- 
roborates the other, as you will easily see when you 
consider that they are entirely different offenses. 
Doris Elaine Johnson didn’t know anything about 
the check that was taken into the clothing store, and 
Kay Glenn didn’t know anything about the check 
that was taken into the liquor store. Each one of 
them testified as to a certain check and therefore her 
testimony is uncorroborated. Doris Johnson’s testi- 
mony about the liquor store check is uncorrobo- 
rated. Kay Glenn’s testimony about the clothing 
store check is uncorroborated. 

“Now, if the jury believes that these accomplices 
—and they are both accomplices in the two different 
cases—if you believe that these accomplices are tell- 
ing the truth, then you have that prerogative and 
you can convict on the uncorroborated testimony of 
that accomplice, but, as I say, you should always be 
slow to do that and should scan the testimony very 
carefully.” 

* ee * * 

“T have not said anything about the testimony of 
Mr. Epstein. I take it that the only reason that Mr. 
Epstein was put on by the Government must have 
been that the District Attorney believed when he put 
him on that Mr. Epstein would corroborate the other 
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witnesses in saying that this particular man was not 
the one that cashed the check. It turned out that 
Epstein very positively identified the defendant as 
the person that cashed this check. 

“We know, and it is conceded by the Government, 
that this man was not the one, and therefore that 
identification by Epstein, although it was a very posi- 
tive identification and one on which the jury might 
have found him guilty if that’s the only thing that 
was in the case; we know that that was not so. And 
so I don’t believe that any consideration will be given 


by the jury to Epstein’s testimony since the only: 


purpose which could have been served was this in- 
correct identification of the defendant. Of course, he 
also testified that he was the one who cashed the 
check, and that tended to establish one element of 
the Government’s case, namely, that the check had 
been cashed. 

“Now, I believe, that I have covered all the es- 
sential elements of the case. I just want to reiterate 
to you this fundamental: Conviction of the defend- 
ant, if you convict him, must be based on evidence 
in the ease. You cannot convict him because he has 
a bad character. He confessed on the stand to quite 
a bad character, but he is not being tried for his 
bad character. He is being tried for particular of- 
fenses that he is said to have committed. 

“Now, if you believe that the evidence satisfies you 
beyond a reasonable doubt that he committed those 
particular offenses, you ought to convict him. But, 
if you have a reasonable doubt in your minds after 
going over all the testimony, then vou should acquit 
him, and this applies separately to the two checks. 
If you have a reasonable doubt about the first check, 
acquit him on the first three counts. If you have a 
reasonable doubt about the second check, acquit him 
on the second three counts. But if you believe be- 
yond a reasonable doubt that he was implicated in 
the first check, then convict him on those three 
counts, and if you believe beyond a reasonable doubt 
that he was implicated in the second check, then 
convict him on those three counts. 

“Now, I am going to excuse you for a moment, 
before you go to your room.” 


In the absence of the jury the following occurred (J.A. 
o4) : 
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“THe Court: Mr. O’Neall, if you have any ex- 
ceptions to this charge, I will hear them now. 

“Mr. O’NeatL: Well, Your Honor, I think that you 
covered that point that worried me the most in a 
satisfactory manner. The only objection that I could 
possibly think of would be to explain to the jury 
that there is no evidence of an overall plan, and any 
argument or suggestion to that effect is out of the 
ease and they should not consider it. I think, how- 
ever, your Honor has made it clear to them that they 
have to look at one case at a time. I hope that that’s 
clear to them, and [ think it is. 

“In a way I am sort of objecting to the charge 
and in another way I am not. But since I don’t 
know any other way express myself on that subject— 

“THe Court: Well, I think you do well to pre- 
serve your exception to that, but I am going to over- 
rule your exception.” 


The jury found appellant guilty as indicted (J.A. 54). 
This appeal followed. 


STATUTES INVOLVED 


18 U.S.C. § 1708 provides: 


Theft or receipt of stolen mail matter generally.— 
Whoever steals, takes, or abstracts, or by fraud or 
deception obtains, or attempts so to obtain, from or 
out of any mail, post office, or station thereof, letter 
box, mail receptacle, or any mail route or other 
authorized depository for mail matter, or from a 
letter or mail carrier, any letter, postal card, pack- 
age, bag, or mail, or abstracts or romoves from any 
such letter, package, bag, or mail, any article or 
thing contained therein, or secretes, embezzles, or 
destroys any such letter, postal card, package, bag, 
or mail, or any article or thing contained therein; 
or 

Whoever steals, takes, or abstracts, or by fraud 
or deception obtains any letter, postal card, package, 
bag, or mail, or any article or thing contained therein 
which has been left for collection upon or adjacent 
to a collection box or other authorized depository 
of mail matter; or © 

Whoever buys, receives, or conceals, or unlawfully 
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has in his possession, any letter, postal card, pack- 
age, bag, or mail, or any article or thing contained 
therein, which has been so stolen, taken, embezzled, 
or abstracted, as herein described, knowing the same 
to have been stolen, taken, embezzled, or abstracted— 

Shall be fined not more than $2,000 or imprisoned 
not more than five years, or both. June 25, 1948, c. 
645, 62 Stat. 779, amended May 24, 1949, ¢. 139, § 39, 
63 Stat. 95, July 1, 1957, c. 535, 66 Stat. 341. 


18 U.S.C. § 495 provides: 


Contracts, deeds, and powers of attorney.—Who- 
ever falsely makes, alters, forges, or counterfeits any 
deed, power of attorney, order, certificate, receipt, 
contract, or other writing, for the purpose of obtain- 
ing or receiving or of enabling any other person, 
either directly or indirectly, to obtain or receive 
from the United States or any officers or agents 
thereof, any sum of money; or 

Whoever utters or publishes as true any such 
false, forged, altered, or counterfeited writing, with 
intent to defraud the United States, knowing the 
same to be false, altered, forged, or counterfeited; or 

Whoever transmits to, or presents at any office, or 
officer of the United States, any such writing in 
support of, or in relation to, any account or claim, 
with intent to defraud the United States, knowing 
the same to be false, altered, forged, or counter- 
feited— 

Shall be fined not more than $1,000 or imprisoned 
not more than ten years, or both. June 25, 1948, 
ce. 645, 62 Stat. 711. 


SUMMARY OF ARGUMENT 


The sentences in the instant judgment begin, termi- 
nate, and are concurrent with another judgment affirmed 
by this Court. Appellant is not prejudiced by the judg- 
ment in this appeal. The Court should affirm without 
regard to error. 

The Government is not required to present all or any 
particular witness. Morton v. United States, mfra. In- 
quiry about a conviction pending on appeal and subse- 
quently affirmed is not reversible error. Campbell v. 
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Umted States, fra. It is proper for the prosecutor to 
comment on evidence properly received. Berger v. United 
States, infra. Corroborated or uncorroborated, the testi- 
mony of the two accomplices supports the verdict. Bishop 
v. Umted States, infra. 


ARGUMENT 
I 


The Appeal Should Be Affirmed Without 
Regard to Error 


The sentences imposed by this judgment are to run 
concurrently with sentences in another judgment which 
this Court has affirmed. Both sentences have precisely 
the same beginning and termination. The appeal should 
be affirmed without consideration of the merits of the 
appeal. 

In the case of Claassen v. United States, 142 U.S. 140, 
146-7, 12 S.Ct. 169, 35 L.Ed. 966, 968 (1891) the Supreme 
Court wrote: 


“In criminal cases, the general rule, as stated by 
Lord Mansfield before the Declaration of Independ- 
ence, is ‘that if there is any one count to support the 
verdict, it shall stand good, notwithstanding all the 
rest are bad.’ * * * [Citations omitted] And it is 
settled law in this court, and in this country gen- 
erally, that in any criminal case a general verdict 
and judgment on an indictment or information con- 
taining several counts cannot be reversed on error, 
if any one of the counts is good and warrants the 
judgment, because, in the absence of anything in the 
record to show the contrary, the presumption of law 
is that the court awarded sentence on the good count 
only. [Citations omitted]” 


Under section 1024 of the Revised Statutes, and other 
statutes, certain indictments were allowed to be con- 
solidated for trial. ‘Consolidation “put all the counts in 
the [several] . . . indictments in the same category as 
if they were separate counts of one indictment.” United 
States v. McMahon, 164 U.S. 76, 77, 17 S.Ct. 31, 41 L.Ed. 
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355, 356 (1896). In Dunbar v. United States, 156 U.S. 
185, 192, 15 S.Ct. 325, 39 L.Ed. 390, 393 (1895) two in- 
dictments had been consolidated, resulting in a general 
verdict of guilty and “a fine of $1000 and to be im- 
prisoned for a term of two years.” The Court stated: 


“A second objection, which is made to all of these 
counts with the exception of the ninth in the second 
indictment, is that scienter is not alleged. But one 
good count is sufficient to sustain the judgment, and 
as it is conceded that the ninth is not open to ob- 
jection, it is perhaps unnecessary to consider whether 
the others are justly exposed to such criticism. 
Nevertheless, we have carefully examined them and 
are of the opinion that to none is the objection well 
taken.” 


On the authority of Claassen and other cases, Norton v. 
United States, 205 Fed. 593, 602 (8th Cir. 1913), cert. 
denied, 235 U.S. 699 held: 


“It is urged that the evidence does not support 
the verdict of conviction upon the second count of 
indictment 586... It is unnecessary for us to review 
the evidence in respect to this count, as the sentence 
of the court did not impose any fine, but was one 
of imprisonment, for the same period, and running 
concurrently, with the sentence on the counts of the 
indictments 587 and 590. Hence in legal effect, the 
judgment that was imposed by the court was prac- 
tically a single judgment and sentence, and being 
supported by indictments 587 and 590, in which there 
was no error in the trial and conviction, even if the 
evidence did not support the count in indictment 586, 
it would not warrant a reversal of the judgment.” 


Although the indictments had been consolidated for trial, 
separate sentences had been imposed on each of the 
counts in several indictments. Jbid, p. 595. See also 
Bulingsley v. Umted States, 178 Fed. 653, 662 (8th Cir. 
1910) ; Greene v. United States, 154 Fed. 401, 410-11, 414 
(Sth Cir. 1907); Tubbs v. United States, 105 Fed. 59, 
61-2 (8th Cir. 1900); Porter v. United States, 91 Fed. 
494, 495-6 (5th Cir. 1898). 

In Hirabayaski v. United States, 320 U.S. 81, 85, 63 
S.Ct. 1375, 87 L.Ed. 1774 (1943), a citizen of Japanese 
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ancestry was charged in a two count indictment with 
misdemeanor violations of orders of a military com- 
mander authorized by Executive Order of the President. 
After a verdict of guilty on both counts, he was sen- 
tenced to imprisonment for three months on each count, 
the sentences to run concurrently. The Court stated: 


“Since the sentences of three months each imposed 
by the district court on the two counts were ordered 
to run concurrently, it will be unnecessary to con- 
sider questions raised with respect to the first count 
if we find that the conviction on the second count, 
for violation of the curfew order, must be sustained. 
Brooks v. United States, 267 U.S. 432, 441; Gorin 
v. United States, 312 U.S. 19, 33.” 
Hirabayaski states the rule obtainable “in case of con- 
current sentences.” Claassen applies to a “general sen- 
tence.” Pinkerton v. United States, 328 U.S. 640, 642— 
fn. 1, 66 §.Ct. 1180, 90 L.Ed. 1489 (1946). Hirabayaski 
is support for the Supreme Court’s “refus[als] to an- 
swer questions certified to . .. [the Court] by a lower 
court where it appears that the answer cannot affect the 
result.” Flournoy v. Wiener, 321 U.S. 253, 262, S.Ct. 
548, 88 L.Ed. 708 (1944). 

Identity as to counts, indictments or judgments is im- 
material. The prevailing view seeks only the practical 
impact of the sentences imposed. The validity of one 
of several sentences having the same impact renders un- 
necessary the appellate consideration of the other sen- 
tences. See also Blau v. United States, 340 U.S. 332, 
334-5, 71 S.Ct. 301, 95 L.Ed. 306 (1951); United States 
v. Field, 193 F.2d 92, 95 (2d Cir. 1952), cert. dism. 72 S. 
Ct. 303; United States v. Hall, 176 F.2d 163 (2d Cir. 
1949), cert. denied, 70 S.Ct. 90. 

Appellant cannot be prejudiced by affirming this ap- 
peal. Because the perpetration of the two sets of trans- 
actions in the instant appeal occurred prior to the time 
of his conviction in the case from which the prior appeal 
was taken, the instant case does not make appellant a 
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second offender. Biddle v. Thiele, 11 F.2d 235 (8th 
Cir. 1926). See also Gonzalez v. United States, 224 F. 
2d 431 (1st Cir. 1955); Annotation 24 A.L.R. 2nd 1247. 
Even if error should appear in the instant record, it 
would be harmless as to appellant. All such errors are 
to be disregarded. Rule 52(a) Federal Rules of Crim- 
inal Procedure. This appeal should be affirmed without 
regard to error. 


II 
A Mistrial Was Not Warranted 


Appellant argues that two events which allegedly trans- 
pired in the course of the trial required a mistrial (Cf. 
J.A. 46). One of the events was the failure of the 
prosecution to present as a witness the shopkeeper who 
cashed the Pearson check. The prosecution is under no 
obligation to present all or any particular witness. Mor- 
ton v. United States, 79 US. App. D.C. 329, 332, 147 F. 
2d 28 (1945). The shopkeeper was bedridden, but iden- 
tified to appellant (J.A. 35). 

The prosecution presented a prima facie case. Counts 
five and six of the indictment charged forgery and ut- 
tering of the Pearson check. The testimony showed 
that appellant, himself, made an unsuccessful effort to 
cash that check, and then gave the check to Oliver James 
and waited outside while James cashed the check in a 
clothing store at 7th and H Streets, N.E. and James 
brought the proceeds from the check to appellant (J.A. 
28-9, 39). This proof made a case for the jury. The 
absence of the shopkeeper was immaterial. 

The other alleged event relied upon by appellant, is 
stated to be clear endeavors by the prosecution “to ob- 


2 Under 8 U.S.C. § 155, a resident alien is subject to deportation 
if sentenced more than once for crimes of the felony class. Ap- 
pellant is not an alien. If he were, this statute would be ex- 
hausted by noticing the separate sentences imposed for the sev- 
eral felonies contained in the judgment on three counts pre- 
viously affirmed by this Court. Nishimoto v. Nagle, 44 F.2d 304 
(9th Cir. 1930). 
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tain a conviction by convincing the jury that the accused 
was responsible for a series of crimes” like the crimes 
charged. (Br. p. 13). Appellant cites no facts to sup- 
port this allegation. None appear from the record (See 
Argument IV, infra). There were no grounds for a mis- 
trial. 


Il 


Crossexamination Regarding A Conviction Pending 
On Appeal And Thereafter Affirmed Is Not 
Reversible Error. 


Appellant admitted convictions for certain offenses 
(R. 86-8). He was cross-examined concerning the con- 
viction affirmed by this Court in Appeal No. 13,770 (R. 
92-4). The prosecution was under the misapprehension 
at the time of the cross-examination that the appeal had 
been affirmed. It had not at that time. Appellant an- 
swered by stating that the appeal was pending. He 
never admitted the conviction. The conviction has now 
been affirmed. There is no reversible error. Campbell 
v. United States, 85 U.S. App. D.C. 133, 136, 176 F.2d 
45 (1949). 

IV 


On The Record, The Prosecutor’s Argument Was Proper 


Appellant argues it was “improper for the Government 
to contend . .. that Fenwick was guilty of a common 
design, a general scheme, a continuing criminal plan” 
(Br. p. 15). The only place the alleged “contention” of 
the Government might have been made was in its open- 
ing argument to the jury. That argument has not been 
reproduced by the court reporter and is not part of the 
record on appeal. The argument falls with the failure 
of the record to support it. It must also fall for the 
additional reason that the record does show appellant 
made no timely objection to the prosecutor’s argument 
(J.A. 45). 

In any event, appellant argues that “the fact that a 
man is charged with two identical offenses does not jus- 
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tify the argument that guilt may be found from the fact 
that two crimes are charged against him” (Br. p. 15). 
The record does show that following the Government’s 
opening argument a discussion transpired at the bench 
concerning this matter (J.A. 45-46). Even in a factual 
vacuum, it is apparent that appellant’s argument is with- 
out merit. 

A particular state of mind is charged in each of the 
six counts in the indictment. It would have been proper 
for the Government to have introduced other events to 
show by “pattern” the existence of the requisite states of 
mind. Harper v. United States, 99 U.S. App. D.C. 324, 
239 F.2d 945 (1956); Adams v. United States, 99 US. 
App. D.C. 288, 239 F.2d 451 (1956). No other events or 
evidence was introduced. Because of the nature of this 
case, it was never necessary for the trial judge to rule 
on the admissibility of any evidence as establishing a 
pattern. All the evidence received was pertinent to one 
or the other of the two sets of counts. 

The issue is one of the propriety of an (undisclosed) 
argument by the prosecutor. The transactions were sim- 
ilar. The evidence disclosed that both involved govern- 
ment checks; neither of the real payees knew appellant; 
appellant used his girl friends and Oliver James to cash 
the checks; appellant remained in the background. Ap- 
pellant, himself, says the two offenses were “identical.” 
(Br. p. 15). The prosecutor is alleged to have done no 
more than comment upon evidence properly received. 
The force of his comment is alleged to amount to noth- 
ing more than a comment that the evidence supporting 
the two sets of counts in the indictment shows appellant’s 
participation was not accidental. The jury could prop- 
erly give that argument whatever weight it found the 
argument to merit. 

The court told the jury: “The two instances are not 
connected in anyway .. .” (J.A. 48); “In this case, by 
the way, you have uncorroborated testimony of an ac- 
complice as to each branch of the case... The fact that 
there are two of those does not mean that one corrobo- 
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rates the other, ... (J.A. 50); “You cannot convict him 
because he has a bad character. He confessed on the 
stand to quite a bad character, but he is not being tried 
for his bad character.” (J.A. 53). Appellant’s counsel 
stated: “. . . I think it is” “. . . clear to them that they 
have to look at one case at a time” (J.A. 54). In so 
far as the record shows, or appellant alleges, the argu- 
ment of the prosecutor was proper. Berger v. United 
States, 295 U.S. 78, 88, 55 S.Ct. 629, 79 L. Ed. 1314 
(1935). 


Vv 
The Jury Was Properly Allowed To Weigh The Evidence 


Appellant argues the court erred in allowing the jury 
to appraise the uncorroborated testimony of these two 
accomplices. The law is settled to the contrary. The 
testimony of an accomplice is admissible. Brown v. 
United States, 61 App. D.C. 4, 56 F.2d 301, 304 (1932), 
cert. denied, sub nom. Logan v. United States, 285 US. 
595. Such testimony is properly submitted to the jury 
for whatever weight may be given it. Kuhn v. United 
States, 24 F.2d 910, rev. in part 26 F.2d 463 cert. denied, 
sub nom. Lee v. United States, 278 U.S. 605. Uneor- 
roborated accomplice testimony is sufficient to sustain a 
verdict. Bishop v. Umted States, 100 U.S. App. D.C. —, 
243 F.2d 32 (1957); Haakuson v. United States, 238 F. 
2d 775 (8th Cir. 1956); United States v. Migliorino, 238 
F.2d 7, 10 (3rd Cir. 1956); Poliafico v. United States, 237 
F.2d 97, 115 (6th Cir. 1956); McClanahan v. United 
States, 230 F.2d 919, 922 (5th Cir. 1956), cert. denied, 
352 U.S. 824; Johns v. United States, 227 F.2d 374, 375 
(10th Cir. 1955). The record demonstrates the accom- 
plices in this case, Doris Johnson and Kay Glenn, to be 
frustrated girl friends of appellant, and not chargeable 
with a real, antangonistic interest, nor bias. The nature 
of their testimony supports this analysis. 

The testimony of these accomplices was corroborated. 
Doris Johnson testified she and Oliver James presented 
the Qualls’ check while appellant waited outside. The 
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testimony of Oliver James and Irving Epstein was in 
accord. (J.A. 21, 38, 14). Kay Glenn testified Oliver 
James was involved in cashing the Pearson check. The 
testimony of Oliver James was in accord. (J.A. 28, 39- 
40.) The instructions are not challenged, and were full 
and complete. There was no error. 


CONCLUSION 


Wherefore, we respectfully submit the judgment of the 
District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


LEWIS CARROLL, 

VICTOR CAPUTY, 

CARL W. BELCHER, 
Assistant United States 


Attorneys. 
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